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INTRODUCTION 

Appellees fail to address the following key points, which should be deemed 

conceded:   

a. Pursuant to Smith, a mechanism for individualized religious 
exemptions defeats general applicability and triggers strict scrutiny; 

b. Pursuant to Fulton, where, as here, the executive branch has discretion 
to issue exemptions, general applicability is defeated and strict scrutiny 
applies; 

c. Adoption of facially discriminatory policies defeats neutrality and 
cannot be “cured” through the claim that a similar decision would have 
been issued for non-discriminatory reasons; and 

d. The City’s decision to retain and expand the use of facially 
discriminatory “arbitration award” policies—after this Court struck 
them down as unconstitutional—violates the Establishment Clause; and 

e. Establishment clause violations cannot be cured by offering a “separate 
but equal” religious exemption application process for Jews and other 
non-preferred religious minorities. 
 

Because Appellants are irreparably harmed and the City has not met their 

burden of showing that their policies are narrowly tailored to serve any compelling 

interest,1 the Court should grant their application for a temporary injunction and 

expedite a review of this motion on the merits. 

ARGUMENT 

I.  UNCONSTITUTIONAL EMPLOYMENT CONDITIONS 
CAUSE IRREPARABLE HARM. 

 
1 Notably, Governor Hochul announced an end to the Covid state of emergency today. Sarah 
Rizzo, Gov. Hochul ends COVID-19 state of disaster emergency, LOCALSYR.COM (Sep. 12, 
2022) https://www.localsyr.com/health/coronavirus/gov-hochul-ends-covid-19-state-disaster-
emergency/ 
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The City’s primary argument against relief relies on an incorrect reading of 

Elrod. The City alleges that so long as a person has not been broken by the coercive 

condition and capitulated to unconstitutional pressure, there is no irreparable harm. 

[2d Cir. ECF No. 18 at 17].  

As a threshold matter, Appellees ignore that one plaintiff was already forced to get 
vaccinated in violation of her religious beliefs, suffering what she says is akin to 
“spiritual rape” in order to avoid homelessness for herself and her child. [Kane 
SDNY ECF No. 162]. But even if no plaintiff ever did break, the constitutional 
harm is in the coercive condition itself. Elrod v. Burns, 427 U.S. 347 (1976) 

; see also Savage v. Gorski, 850 F.2d 64, 67 (2d Cir. 1988).  

In Elrod, most plaintiffs were already terminated for failing to comply with 

the coercive condition when plaintiffs sought a preliminary injunction, and no 

additional chances to change their mind were afforded. Yet the Supreme Court held 

that since “First Amendment interests were clearly either threatened or in fact being 

impaired at the time relief was sought; thus, irreparable injury was shown.” Elrod, 

427 U.S. at 374. 

In this case, the ongoing coercion is even stronger than in Elrod, because the 

City continues to offer “multiple” new coercive so-called “last chances” for 

terminated employees to be reinstated if they get vaccinated. Given the City’s 

ongoing, well-documented staffing crisis, these offers will doubtless continue. 

Regardless of any particular new deadlines, the City’s message is clear: you get 

vaccinated, you get your job back.  
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Importantly, since this case was first before this Court, the City issued over 

hundred and fifty new “emergency” executive mandates, which now cover not just 

jobs at the DOE, but nearly all jobs in the private and public sector employment, 

substantially increasing the coercive effect. The City’s argument that the private 

sector carve-outs somehow help is also misplaced. The DOE’s use of “problem 

codes” is preventing Appellants from getting employment at public and private 

schools outside of DOE and even in some cases outside of the City. [See, e.g., Kane 

SDNY ECF Nos. 162, 168, 168-1, 162-2, and 162-3].  

It is well-settled law that “[c]onditions on public benefits, in the form of jobs 

or otherwise, which dampen the exercise generally of First Amendment rights, 

however slight the inducement to the individual to forsake those rights, are 

prohibited.” Elrod, 427 U.S. at 358, n.11. Here, the inducement is hardly slight, 

when Appellants have lost or are at imminent risk of losing their homes and their 

entire lives and careers in New York City absent this Court’s urgent relief. The City 

argues the Supreme Court merely meant Elrod’s holding on coercive conditions as 

a suggestion. But Elrod’s plain language “prohibit[s]” such conditions, and the City 

offers no authority supporting its novel theory. (Notably, Elrod also involved 

reversal of a district court’s denial of injunctive relief, further undercutting the City’s 

argument.) 
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Rather, the norm is that “[w]hen an alleged deprivation of a constitutional 

right is involved, . . . most courts hold that no further showing of irreparable injury 

is necessary. Because the deprivation of First Amendment rights is an irreparable 

harm, in First Amendment cases the likelihood of success on the merits is the 

dominant, if not the dispositive, factor.” Agudath Isr. v. Cuomo, 983 F.3d 620, 637 

(2d Cir. 2020) (quotation omitted).  

Contrary to the City’s assertion, the decision in Kane does not authorize 

deviation from the Elrod presumption of irreparable harm. In fact, this Court held 

that Appellants in this case do face irreparable harm because “[t]hey have 

demonstrated that they were threatened with permanent termination if they did not 

waive their right to sue” or acquiesce to the unconstitutional condition. Kane v. de 

Blasio, 19 F.4th 152, 169–70 (2d Cir. 2021) (citing Am. Postal Workers Union v. 

U.S. Postal Serv., 766 F.2d 715, 722 (2d Cir. 1985). According to the Kane decision, 

“[t]his is sufficient to show irreparable harm.” Kane, 19 F.4th at 170. 

The City conflates this Court’s holding with dicta regarding further requests 

for pay pending the two week “fresh consideration” ordered on remand. But in 

denying that further request, this Court stressed “[t]his case does not require us to 

address whether an employer's decision to place its employees on leave without pay 

for an extended period — i.e., longer than the few weeks required by the Motions 

Panel Order — could inflict irreparable harm.” Id. at 171 n. 19. And even there, this 
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Court held in no uncertain terms that “[w]e do not gainsay the principle that those 

who are unable to exercise their First Amendment rights are irreparably injured per 

se.” Id. at 171. 

II. APPELLANTS SEEK A PROHIBITORY INJUNCTION. 

The City asserts that because it has been violating Appellants’ constitutional 

rights for months while motions for relief were pending, a heightened standard 

should apply to bar relief. But this Court’s precedent holds that the “special ‘ante’ 

formulation of the status quo in the realm of equities shuts out defendants seeking 

shelter under a current ‘status quo’ precipitated by their own wrongdoing.” N. Am. 

Soccer League, L.L.C. v. U.S. Soccer Fed’n, Inc., 883 F.3d 32, 37 n.5 (2d Cir. 2018). 

Instead, the status quo is calculated as the last peaceable, uncontested status 

preceding litigation. Id. at 37. Nor do Appellants seek the ultimate relief in the case, 

which includes back pay, declaratory relief, and reinstatement to their old positions 

and tenure track, among other requests. The heightened standard should not apply to 

this motion, though Appellants’ claims survive under either. Id. 

III.  APPELLEES FAILED TO REBUT FREE EXERCISE  
CLAIMS. 

A. Availability of a religious exemption triggers strict 
scrutiny. 

The City’s principal argument on the merits is that the availability of a 

mechanism for religious exemptions should not trigger strict scrutiny because 
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“earlier in this case, this Court endorsed the very process plaintiffs challenge.” [2d 

Cir. ECF No. 18 at 29]. Not so. The applicability of strict scrutiny is not a 

constitutional “problem,” it is a necessary religious safeguard in a system that allows 

for discretionary exemption. “The creation of a formal mechanism for granting 

exceptions renders a policy not generally applicable, regardless of whether any 

exceptions have been given, because it ‘invite[s] the government to decide which 

reasons for not complying with the policy are worthy of solicitude.’” Fulton v. City 

of Philadelphia, 141 S. Ct. 1868, 1879 (2021) (citing Emp. Div. v. Smith, 494 U.S. 

872, 884 (1990)). Strict scrutiny ensures that the government has compelling reasons 

for deciding that a reason is not worthy. 

The City asserts, without authority, that religious accommodation decisions 

do not involve any discretion, because the standards are so “well-worn” that they are 

essentially ministerial, unlike “good cause” determinations, which the City says can 

be based on ‘wholly discretionary” and “generalized and contentless standard[s].” 

Again, not so. “Good cause” determinations, like religious accommodation 

decisions, are governed by the state and federal Constitution, federal law, and New 

York State statutory guidance and case law. But Appellants met their burden of 

showing that Panelists used their discretion to interpret that law, as evidenced by the 

widely differing opinions of the three Panelists on any given case, among other 

examples. And Eric Eichenholtz, architect of the Citywide Panel and Chief Assistant 

Case 22-1876, Document 51, 09/12/2022, 3380699, Page11 of 18



 

7 
 

Corporation Counsel for Employment Policy and Litigation representing the City, 

admitted under oath repeatedly that there are no objective standards guiding the 

Citywide Panel, and its decisions are highly individualized and completely 

discretionary. [ECF No. 81-29 at 271:22-272:2, 236:9-15, 257:18-21, 259:4-9, 

259:21-260:3, 261:3-7, 262:6-22, 267:18-268:20, 273:3-7, 284:6-285:1, 287:17-

288:2, 298:20-299:18, 301:13-302:19, 308:18-315:4]. 

The City says there is no authority for the proposition that the availability of 

a religious exemption triggers strict scrutiny of denials. But as Appellants’ opening 

motion brief explained, Smith itself rested its determination of general applicability 

on whether the state provided any mechanism for religious exemption. Emp. Div., 

Dep’t of Human Res. v. Smith, 485 U.S. 660, 672 (1988) (“Smith I”); Emp. Div. v. 

Smith, 494 U.S. 872, 874 (1990) (“Smith II”). Tellingly, the City does not respond 

to this argument or provide any case law that could refute it. Under the clear 

precedent in Smith and Fulton, heightened scrutiny must apply to judicial review of 

any denials of religious accommodation. 

B. The Mayor’s ability to issue carve-outs triggers strict 
scrutiny. 

The Mayor’s discretionary carve-outs for athletes, entertainers and uniformed 

DOC officers—not to mention the City’s decision to allow thousands of 

unvaccinated employees to keep working in person due to secular concerns about 
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administrative backlog, staffing, and economics—also trigger strict scrutiny. This 

was the precise situation in Fulton, where the Supreme Court held that because the 

executive branch had the power to issue exemptions, the non-discrimination law was 

not generally applicable. Fulton, 141 S. Ct. 1868. This case is easier than Fulton, 

because here the Mayor and the City exercised their power to make exceptions for a 

host of secular, economically motivated reasons, while denying similarly situated 

religious objectors an exemption.  

The City’s only counter is that “the government has greater leeway when 

setting rules for public employment than when regulating the public.” [2d Cir. ECF 

No. 30 at 25 (citing Fulton)]. But Fulton flatly rejected that very argument:  

[T]hese considerations cannot save the City here [because] principles 
of neutrality and general applicability still constrain the government in 
its capacity as manager. . . . No matter the level of deference we extend 
to the City, the inclusion of a formal system of entirely discretionary 
exceptions . . . renders the contractual non-discrimination requirement 
not generally applicable. 

  
Id. at 1878-79. Accordingly, strict scrutiny must be applied to all free exercise claims 

arising from the mandates, whether in the private or public sector.  

C. The history of discrimination requires strict scrutiny. 

“The minimum requirement of neutrality is that a law not discriminate on its 

face.” Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993). 

Yet after this Court rebuked the DOE for adopting a policy that even the City’s 
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lawyers concede is “constitutionally suspect,” the City decided to use that 

unconstitutional policy in more departments.  This failure to disavow a religiously 

discriminatory practice is fatal. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights 

Comm’n, 138 S. Ct. 1719, 1721 (2018). 

IV.   APPELLEES FAILED TO REBUT ESTABLISHMENT 
CLAUSE CLAIMS. 

The City’s Establishment Clause violations independently trigger strict 

scrutiny. “In short, when we are presented with a state law granting a denominational 

preference, our precedents demand that we treat the law as suspect and that we apply 

strict scrutiny.” Larson v. Valente, 456 U.S. 228, 244-46 (1982). Yet the still-used 

Stricken Standards express denominational preferences. 

On their face, the Standards preference Christian Scientists and “lend the 

government’s power” to resolve religious disputes against religious minorities 

whose views conflict with the City’s preferred “established” and “recognized” 

religious leaders. By adopting and enforcing the facially discriminatory standards, 

the City “establishes” preferred religious dogma, “imposes special disability” on 

religious minorities who do not fall into that definition, “takes a position and lends 

its power to one side in controversies over religious authority or dogma” and 

“punishes the expression of doctrines it believes false,” any one of which squarely 

violates the Establishment Clause and triggers strict scrutiny. Smith, 494 U.S. at 877. 
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Offering the Citywide Panel alternative does not solve the Establishment 

Clause problem. The two policies are not equal, which was raised below. [See, e.g., 

ECF No. 121 at 22 (“Similarly, Defendants have not demonstrated why at least 165 

employees (many of them teachers) were able to be accommodated under the 

Stricken Standards, while these employees cannot be.”). But equal or not, the City 

cannot maintain one policy for Christian Scientists and another for Jews and others 

whose religious views are unacceptable under the discriminatory Stricken Standards. 

And the City’s decision to adopt facially discriminatory religious accommodation 

standards in the first place not only triggers strict scrutiny, but warrants summary 

judgment for Appellants, a higher showing than likelihood of success. TWA v. 

Thurston, 469 U.S. 111 (1985).  

The City offers no rebuttal to the Supreme Court’s holding in TWA, which 

would only allow them to prevail on the merits if they could offer an affirmative 

defense for why Christian Scientists and orthodox religions were favored in the first 

policy. None is available here. Targeting religious minority groups in response to 

real or perceived threats, no matter how well-intentioned the reason, is forbidden 

under our laws, triggers strict scrutiny, and cannot withstand strict scrutiny review 

as a matter of law. Trump v. Hawaii, 138 S. Ct. 2392, 2423 (2018) (overruling 

Korematsu v. United States, 323 U.S. 214 (1944)).  
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Moreover, the evidence shows that the Citywide Panel itself was infected with 

the same animus against minority religious beliefs as the arbitrators’ award. Panelists 

continued to discriminate against personally held religious beliefs, rejected abortion-

related concerns on the unlawful ground that panelists disagreed with applicants’ 

facts, and deemed guidance from prayer “not religious.” [2d Cir. ECF No. 13 at 6-

7, 20-21]. These reasons all violate Appellants’ religious rights. Sincerity tests must 

be limited to “whether the beliefs professed by a [claimant] are sincerely held and 

whether they are, in his own scheme of things, religious.” United States v. Seeger, 

380 U.S. 163, 185 (1965). Title VII defines religious beliefs to include “any moral 

or ethical beliefs as to what is right and wrong which are sincerely held with the 

strength of traditional views.” 29 C.F.R. § 1605.1. It does not matter if the applicant 

is right; the government cannot “punish the expression of religious doctrines it 

believes to be false.” Smith, 494 U.S. at 877; Jolly v. Coughlin, 76 F.3d 468, 476 (2d 

Cir. 1996).  

This continued animus towards religious minorities also violates the 

Establishment Clause, and it shows that panelists exercised discretion to violate Title 

VII and state and local statutory standards. A recent state court decision affirmed 

that the Citywide Panel’s vague and conclusory accommodation denials cannot 

survive even the deferential standards governing Article 78 review. Loiacono v. Bd. 

of Educ. of the City of N.Y., Index No. 154875/2022, NYSCEF Doc No. 46 (Sup. Ct. 
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New York Cty. 2022). Certainly, these unsupported denials cannot meet the higher 

standards governing constitutional review. 

CONCLUSION 

Wherefore, Appellants respectfully request an emergency order enjoining the 

City’s enforcement of the Mandates against Appellants and ordering their 

reinstatement pending appeal. 
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