
TELEPHONE: (607) 327-4125  EMAIL: SUJATA@GIBSONFIRM.LAW 

             

December 20, 2021 

Catherine O'Hagan Wolfe 
Clerk of the Court  
U.S. Court of Appeals for the Second Circuit  
40 Foley Square New York, New York 10007  
 

Re:  Kane v. de Blasio, No. 21-3047 
   
To the Hon. Clerk of the Court: 
  

As and for a reply, the Kane Appellants respectfully submit this letter. 
 
Appellees offer no meaningful response to the motion for an injunction pending appeal, 

but instead engage in open gamesmanship, playing fast and loose with the facts of this case.  
 
Two weeks ago, this Court held that Appellants are likely to succeed on their underlying 

constitutional claim because Appellees adopted a facially discriminatory and admittedly 
unconstitutional policy for judging religious exemptions to the DOE vaccine requirement. 
Appellees convinced the Court to let them have another try to rebut or remediate that failure and 
issue injunctive relief within two weeks. Over objection, this Court allowed them to try, but their 
failure to do so does not preclude additional relief. Indeed, Appellants are no less likely to succeed, 
or less deserving of injunctive relief today than they were on November 28, 2021. They are 
substantially more prejudiced and desperate, however, and the relief is all the more urgent now 
that another month has gone by without it. 

 
Appellees argue that this Court should deny injunctive relief because the “record” below 

is not sufficiently developed. In so arguing, Appellees apply the wrong standard. At this stage, the 
burden for developing the record sufficient to rebut Appellants’ prima facie case was on them. 
 

All parties at this point agree that the DOE suspended thousands of employees (including 
the fifteen named Appellants) pursuant to blatantly unconstitutional discriminatory religious 
accommodation standards. Because Appellants already established a prima facie case for 
discrimination in the overall suit, the burden has shifted to the defendants to establish a legitimate, 
nondiscriminatory reason for their actions. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
802-803 (1973). Here, the Second Circuit essentially gave defendants another bite at the apple to 
rebut or at least remedy the discrimination for the fourteen remanded Appellants before 
preliminary injunctive relief was even issued. The DOE did not meet this burden (or comply with 
this Court’s lenient orders). Instead, they issued blanket summary denials stating only “does not 
meet standard” for each Appellant, even the one they accepted this time.   

 
Bare legal conclusions are not enough to rebut a prima facie case of discrimination. “To 

prevent summary judgment in favor of the plaintiff at this stage, that explanation must, if taken as 
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true, permit the conclusion that there was a nondiscriminatory reason for the adverse action.” See, 
e.g., Back v. Hastings on Hudson Union Free Sch. Dist., 365 F.3d 107, 123 (2d Cir. 2004) (citations 
omitted). Once defendants fail to rebut, no further evidence is required (even in the more exacting 
summary judgment context) of plaintiffs. At this stage, “the plaintiff may, depending on how 
strong it is, rely upon the same evidence that comprised her prima facie case, without more.” Id. 
at 124. Appellees’ failure to make a record sufficient to rebut the discrimination claims, even after 
being given yet another chance to try (the district court gave them two chances before the first 
appeal as well), cannot prejudice Appellants in this appeal or delay further relief to allow 
Appellants to continue with this litigation on fair footing through the grant of an injunction. 

 
Appellees argue that they had some additional reasons they wanted to provide that they 

were not given a chance to provide. The record does not support this. These summary denials 
explicitly stated that they were the final decision. See, e.g., ECF 85-3, “this determination 
represents the final decision with respect to your reasonable accommodation request.” They further 
stated that Appellants had three days from the date of the notice to submit proof of vaccination. 
Nothing in this record suggests that there was an intention or notice that some additional detail 
would be forthcoming about why each of these applicants was denied. Appellants hasty email, 
three days after Appellants filed motions for a preliminary injunction providing pretextual and 
vague “reasons” for each denial to attempt to cure the clear deficiency was clearly an afterthought 
to try to supplement the record after the emergency motion was filed.  

 
In any event, even if the pretextual “reasons” were considered, they do not rebut the 

discrimination claims. In fact, they do not even meet the basic governing standards of Title VII, 
the New York State Human Rights Law (NYSHRL) or the New York City Human Rights Law 
(NYCHRL) as directed by this Court. As such, they merit a second set of discrimination claims. 
Once again, the “reason” given for most of the Appellants’ denials is that they have personally 
held religious beliefs. For example, the DOE’s attorneys wrote about Appellant Kane: “The record 
before the Panel demonstrated that the employee’s sincerely held religious beliefs, which the panel 
does not question, are not preventing the employee from vaccination. Indeed, the appellant 
explains his understanding of the religious doctrine articulated is that it is ultimately appellant’s 
choice to take or abstain from food and medication.” As Appellant Kane pointed out in his 
underlying application materials and in his sworn declaration submitted in this matter (ECF 20), 
his religious opposition to vaccination is derived from guidance received in prayer. While some 
nonreligious people might see this as a “personal choice,” that does not mean it can be deemed 
“nonreligious” under Title VII standards.  

 
Similarly, the summary conclusions that the DOE would alternatively deny everyone 

anyway based on “undue hardship” do not rebut the discrimination claims. Under the McDonnell 
Douglas framework, “the plaintiff is not required to show that the employer’s proffered reasons 
were false or played no role in the employment decision, but only that they were not the only 
reasons that the prohibited factor was at least one of the ‘motivating’ factors.” The DOE admits 
they granted at least 125 teachers an exemption under the unconstitutional religious exemption 
policy. They have not met their burden of why the same accommodation cannot apply here. 

 
Nor have Appellants provided sufficient evidence to establish undue hardship even if it 

were the only reason. It was an error of law to hold the standard out as requiring only a showing 
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of de minimis hardship. This Court required the DOE to comply with Title VII, but also with the 
NYSHRL and the NYCHRL. The New York statutes pose a significantly higher burden than Title 
VII, requiring accommodation unless the employer proves that such accommodation would require 
significant expense or difficulty. N.Y.C. Admin Code §8-107(3)(b).  Summary conclusions do not 
meet either standard. The employer bears the burden of proving undue hardship through 
individualized good faith determinations supported by substantial evidence.  
 

Ultimately, though, this matter is not a Title VII case, or a statutory case. It is a 
constitutional case, and this Court already held that Appellants are entitled to strict scrutiny of their 
claims. The district court erred by applying only rational basis and erred by placing the burden for 
developing a factual record on the Plaintiffs, instead of the Defendants, as is required at this stage 
of the McDonnell Douglas framework. Moreover, had the district court thought a fuller factual 
record was actually necessary, a hearing could have been convened or request for documents to 
develop the record could have been made. Instead, Appellants were flatly denied, with no such 
opportunity, and the district court’s orders for next steps precluded any timely consideration of 
these urgent and imminent claims in the lower court. Appellants need injunctive relief. They have 
been waiting now for over two and a half months. They cannot hold out much longer, and neither 
can those similarly situated, who also deserve relief.  

 
It is pure gamesmanship to claim that injunctive relief should be withheld from all the other 

DOE employees who were suspended under the admittedly unconstitutional standards. As 
Appellees are aware, Appellants filed an amended class action complaint on November 16, 2021 
(ECF 74). They also filed a motion, by order to show cause, for class certification (ECF 83, 83-1, 
83-2, 83-3). For over a month, the district court has obstructed Appellants attempts to file another 
amended complaint (if filing during appeal was in error) by letting the decision pend and denying 
requests to file a new one. Even if Appellants had been able to file a new amended complaint, the 
district court would likely have vacated it, as they did to the Keil plaintiffs when they filed an 
amended complaint after the stay was finally lifted on December 14, 2021. The Keil plaintiffs, like 
the Kane plaintiffs, are still entitled to file as of right pursuant to Fed. R. Civ. Pro. 15(b). These 
errors are issues raised in this appeal and should not preclude injunctive relief pending appeal. 

 
Additionally, the district court erred by granting Appellees’ request to keep the case stayed 

even after remand until two weeks after the “Citywide panel” had issued its decisions. Appellants 
repeatedly moved to lift the stay to be able to file class certification documents but were repeatedly 
denied. Appellants have a constitutional right to access courts, and this right was violated by the 
district court, as what appears to be an intentional attempt to block them from filing for class-wide 
relief as directed by this Court. It would be a gross injustice to affirm that error here.  

 
Months have elapsed since Appellants sought emergency relief. The fact that meaningful 

relief has yet to materialize does not change their need, but only increases their desperation. Rather 
than spend this holiday season in comfort and joy, these teachers and their children face 
homelessness, eviction, hunger, trauma, depression and fear. Everyone admits they were 
suspended pursuant to an unconstitutional policy. This Court must not sanction the harm that has 
been done to them by withholding injunctive relief any longer.  
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Respectfully Submitted, 
 
      /s/ Sujata S. Gibson 
      Counsel for the Plaintiffs 
Cc: All counsel via ECF 
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