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EMERGENCY MOTION FOR INJUNCTION PENDING APPEAL   

Appellants jointly move for a temporary injunction pending interlocutory 

appeal staying a New York City (“City”) vaccine mandate that does not reasonably 

accommodate religious exemptions and is applied through a discriminatory policy 

that requires denial of exemption to those with personally held religious beliefs. 

The challenged mandate intentionally omitted any religious exemptions in 

violation of the Constitution and federal law, which require reasonable religious 

accommodation. Lawsuits and labor disputes forced the City to offer religious 

accommodation, but the resulting policy is facially discriminatory and designed to 

deny reasonable religious accommodation. The City’s implementation of the policy 

goes even further and constitutes a brazen attempt to resurrect the practice of heretic 

tribunals. 

Appellants’ faith will not permit them to comply with the City’s mandate. 

None of them were found insincere in their beliefs, yet they and thousands of others 

were placed on involuntarily leave without pay because their beliefs conflict with 

the Pope’s.  

Appellants are running out of money and time and cannot hold much longer. 

Worse, by October 29, 2021, the City demands that they either waive their right to 

sue or relinquish their eligibility for continued health insurance, careers, and 

payment for their accrued sick and vacation time. Appellants have families to 

support, pregnant spouses and children who cannot go without health insurance, 
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and mortgages to pay.  

To avoid irreparable harm, Appellants request an emergency injunction from 

this Court by no later than 5 PM on Thursday, October 28, 2021, staying the 

vaccine mandate pending interlocutory appeal so that they can keep their health 

insurance, jobs, and careers without having to waive their legal rights while their 

quest for judicial relief remains pending.  

BACKGROUND 

Appellants (“Educators”) are ten public school teachers and administrators 

employed by the DOE who cannot be vaccinated due to their sincere religious 

beliefs. They allege that the City’s vaccine mandate for DOE employees (“de 

Blasio’s Mandate”) violates their constitutional rights, facially and as applied.  

On August 24, 2021, Mayor de Blasio announced a new vaccine mandate for 

DOE employees. ECF 1-1 (Exhibit A). The highly controversial mandate removed 

the testing option available to all other schoolteachers and municipal employees in 

New York and intentionally offered no religious or medical accommodation.  

Over fifteen unions and thousands of teachers attempted to reason with the 

City. The City refused to consider reasonable religious accommodations. See, e.g., 

ECF 8 (MLC complaint ¶¶75-76)(“DOE has advised that it will not allow those 

with medical or religious exceptions – should those be accepted – to continue 

working in person under a strict testing regimen, or remotely with those students 

receiving remote instructions.”)  
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Multiple courts began issuing TROs against the City’s mandate and a parallel 

state mandate for healthcare workers and it became clear that religious 

accommodation is likely required. The City’s response was to argue for and obtain 

a facially discriminatory arbitration award that is designed to deny rather than 

support reasonable accommodation. ECF 1-2, 1-3 (Exhibit B).  

The arbitration award limits exemptions to “recognized and established 

religious organizations (e.g. Christian Scientist)” and states that requests shall be 

denied where the objection is personal in nature. The policy further requires that 

religious exemptions “must be documented in writing by a religious official (e.g. 

clergy).” Moreover, “[r]equests shall be denied where the leader of the religious 

organization has spoken publicly in favor of the vaccine,” or “where the 

documentation is readily available (i.e. from an online source).” (ECF 1-2 p.9). 

These discriminatory policies reflect the mayor’s public assertions that “only 

Christian Scientists and Jehovah’s Witnesses have any prayer for a religious 

exemption.” ECF. 17-6 and 17-7; see, also, Exhibit C (September 23, 2021 press 

conference transcript available at https://www1.nyc.gov/office-of-the-

mayor/news/644-21/transcript-mayor-de-blasio-holds-media-availability)1 

 

1  The mayor’s frequent dismissive statements about the validity of religious 

exemptions to vaccination were not contested by defendants in their briefing. At 

oral argument on October 12, 2021, however, the district court declined to credit 

news articles reporting the statements in case they might be taken out of context. 

Transcripts of the press briefings, such as this one, are readily available at the City’s 
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Mayor: [responding to question about the City’s stance on granting 

religious exemptions]: Yeah, it's a great question. Thank you. Yes. 

And very powerfully Pope Francis has been abundantly clear 

that there's nothing in scripture that suggests people shouldn't 

get vaccinated. Obviously, so many people of all faiths have been 

getting vaccinated for years and decades. There are, I believe it's 

two well-established religions, Christian Science and Jehovah's 

Witnesses that have a history on this, of a religious opposition. 

But overwhelmingly the faiths all around the world have been 

supportive of vaccination. So, we are saying very clearly, it's not 

something someone can make up individually. It has to be, you're 

a standing member of a faith that has a very, very specific long-

standing objection.  

 

Even though they claimed to have adopted a religious accommodation policy, 

at least for Christian Scientists, the DOE denied every request through a boilerplate 

auto-generated form email stating that it would be an undue hardship to grant any 

religious accommodation since de Blasio’s mandate still did not allow employees 

with religious exemptions to enter any school building. 

Even if herd immunity were possible with these vaccines, Appellees offer no 

explanation for why the small percent of Educators who need religious 

accommodation from vaccines are so dangerous that no reasonable accommodation 

could allow them into the building, while one million unvaccinated children in the 

school system can apparently come to school without posing a danger to one 

another. But, as the record shows, these vaccines cannot even stop transmission, so 

the impact on community spread of allowing a small percentage of teachers a 

 

official website. The Court can take judicial notice of the full transcript attached 

hereto and available online to obtain context for the mayor’s statements. 
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religious accommodation is de minimis at best. Multiple alternative safeguards exist 

to mitigate risk, such as daily symptom checks, masks, testing and the existent 

extensive ventilating and other systems already in place to stop the spread of 

COVID-19. 

Educators had one day to appeal. Some who appealed were sent a form with 

a checkbox stating their appeal was “denied” with no explanation and no further 

process. Some were given zoom hearings with an arbitrator and the DOE. Most of 

these zoom hearings took place on October 1, 2021.  

In each hearing, the DOE argued aggressively for denial of accommodation 

on the grounds that the religious beliefs held by Appellants are essentially, heretical. 

They did not question the sincerity of any applicant (see, e.g., ECF 20). Rather, they 

asserted that the beliefs are wrong. In every appeal, the DOE took the position that 

the Pope’s stance on vaccines invalidates even Buddhist or non-denominational 

born-again Christian beliefs. See, e.g., ECF. 20, 21. In some cases, the DOE not 

only argued for the invalidation of personally held beliefs that conflicted with their 

interpretation of established orthodoxy but sought to invalidate whole churches that 

stand against vaccine mandates on the ground that these non-Catholic churches 

espoused beliefs that were different from the Pope’s and thus are invalid. ECF 21. 

Another common argument advanced by the DOE is that anyone with 

religious objections to the use of aborted fetal cell material in the testing or 

production of vaccines is wrong and should be denied. In multiple hearings, the 
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DOE produced a letter from Defendant Chokshi, who believes that fetal cell lines 

were not used in COVID-19 vaccine development. Dr. Chokshi’s belief is not 

accurate, as noted by Dr. Bhattacharya. ECF 18 ¶58, or relevant. The religious 

debate is not about whether abortion is implicated but whether the use of abortion 

related cell lines is remote enough to justify indirect participation in a mortal sin.  

Effective October 4, 2021, all unvaccinated NYC DOE employees, even 

those whose appeals were accepted or still pending, were barred from entering any 

school building. See, e.g., Dkt 45-2 (“this means you must not report to your work 

or school site beginning Monday, October 4”). Those whose religious exemptions 

were denied were placed on “Leave without Pay” starting October 4, 2021 and 

though they are temporarily allowed to keep their health insurance, they are denied 

the right to receive any pay (or earn any money elsewhere), use their accrued paid 

time off, or to receive unemployment insurance.  

The last two weeks have been brutal for these employees and their families. 

The denied employees are now faced with a deadline of October 29, 2021 whereby 

they must decide to take one of two options: (1) resign with benefits (under this 

option, they will lose their place in the NYC public school system and all of their 

seniority, but they will be paid for part of their accrued vacation and sick time and 

will retain health insurance eligibility for one year; or (2) remain on leave without 

pay (or the ability to earn income from any other source even unemployment 

insurance). Under either option, employees “Will be required to waive their 

--
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rights to challenge the involuntary resignation, including, but not limited to, 

through a contractual or statutory disciplinary process.” ECF 47-1 (Exhibit D).  

PROCEDURAL HISTORY 

Appellants filed for a TRO and preliminary injunction in the early morning 

on October 4, 2021. At that time, many were still in “pending” status. The district 

court held oral arguments and denied the temporary restraining order on October 5, 

2021. (Exhibit E “10/5 Transcript”). All Appellants save one were denied after this 

hearing and placed on unpaid leave. A hearing on the preliminary injunction was 

held on October 12, 2021, (Exhibit F “10/12 Transcript”). Preliminary injunctive 

relief was denied. Exhibit G. Appellants filed a notice of appeal on October 25, 

2021 and moved the district court for an injunction staying enforcement of the 

vaccine mandate pending interlocutory appeal of the denial of temporary injunctive 

relief. The motion was denied October 26, 2021 and this emergency motion filed 

the same day. 

STANDARD OF REVIEW 

Appellants seeking an “injunction while an appeal is pending” pursuant to 

Fed. R. App. P. 8 must satisfy the traditional standard for injunctive relief. When a 

preliminary injunction will affect government action taken in the public interest 

pursuant to a statute or regulatory scheme, the moving party must demonstrate (1) 

a likelihood of success on the merits, (2) irreparable harm absent injunctive relief, 
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and (3) public interest weighing in favor of granting the injunction.” Agudath Israel 

of Am. v. Cuomo, 983 F.3d 620, 631 (2d. Cir. 2020).  

The standard may be heightened if “(i) an injunction would alter, rather than 

maintain, the status quo, or (ii) an injunction will provide the movant with 

substantially all the relief sought and that relief cannot be undone even if the 

defendant prevails at a trial on the merits.” Tom Doherty Assocs., Inc. v. Saban Ent., 

Inc., 60 F.3d 27, 33-34 (2d Cir. 1995). Then, plaintiffs must show “a clear or 

substantial likelihood of success on the merits” at step one. See N. Am. Soccer 

League, 883 F.3d at 37 (internal quotations and citation omitted); Tom Doherty 

Assocs., 60 F.3d at 35.  

Appellants should not be held to the heightened standard. They simply ask to 

maintain the status quo as it was when they filed for relief. Until October 4, 2021 

(the day that the Educators filed for injunctive relief) the status quo for the last year 

and a half has been that unvaccinated teachers can teach in schools without issue as 

they are still allowed to do in every other school district in the state. There is no 

basis for Defendants’ argument that the status quo changed on October 1, 2021. No 

pending employee was required to get vaccinated on October 1, 2021, and no one’s 

status changed that day. October 4, 2021 is the day that everything changed, and 

the teachers timely filed for relief that morning.  

Moreover, whether the regulation took effect a few hours or days before or 

after this motion was filed is not relevant. In deciding whether an injunction is 
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mandatory and would alter the status quo, or prohibitory and would maintain the 

status quo, the relevant context is “the last actual, peaceable uncontested status 

which preceded the pending controversy.” N. Am. Soccer League, 883 F.3d at 37 

(quoting Mastrio v. Sebelius, 768 F.3d 116, 120 (2d Cir. 2014) (per curiam)). Here, 

that is before the vaccine mandate took effect. 

ARGUMENT 

I. POINT I: THE TEACHERS ARE LIKELY TO SUCCEED ON THE 

MERITS 
 

a. The City Mandate is Likely Unconstitutional as it Fails to Allow for 

Reasonable Accommodation of Religious Objections to Vaccines and 

is Accompanied by Indicia of a Lack of Neutrality 

 

The U.S. Constitution and Title VII of the Civil Rights Act of 1964 (“Title 

VII”) require reasonable religious accommodation and the City’s vaccine mandate 

is likely to be found unlawful, as it violates this protection.  

Preliminary injunctions are currently in effect from this Court and NDNY 

enjoining a nearly identical DOH regulation for healthcare workers. We the Patriots, 

et al., v. Hochul et al, No. 21-2179 (2d Cir. Sep. 30, 2021), ECF No. 65; Dr. A, et 

al., v. Hochul, et al., No. 21-cv-01009 (N.D.N.Y. Oct. 12, 2021), ECF No. 22.  

Title VII: de Blasio’s Mandate is Preempted by the Supremacy Clause 

 

Like the enjoined state mandate, de Blasio’s mandate bars reasonable 

accommodation by failing to allow people with religious exemptions to enter any 

school building whether or not they are a direct threat to others. Such an inflexible 

predetermination is likely preempted under the Supremacy Clause. See, e.g., 

California Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272 (1987)(Title VII 
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preempts state law in cases where the state law stands as obstacle to 

accomplishment and execution of the full purposes and objectives of Congress.)  

Title VII places the burden on employers to prove that they cannot reasonably 

accommodate religious beliefs in an individualized context. “The broad aim of Title 

VII is to eliminate discrimination in employment…Title VII's provisions make it 

an unlawful employment practice to discriminate against any employee ‘with 

respect to his compensation, terms, conditions, or privileges of employment, 

because of such individual's ... religion,’ id., or to ‘limit, segregate or classify’ an 

employee in a way that would ‘adversely affect his status as an employee,’ because 

of that employee's ‘religion.’ 42 U.S.C. § 2000e–2(a)(2), § 703(a)(2).” Cosme v. 

Henderson, 287 F.3d 152, 157 (2d Cir. 2002).  

Pursuant to Title VII, employers bear the burden of proof that it would be an 

undue hardship to reasonably accommodate religious exemptions because the 

Educator poses a “direct threat” to others so significant that they must be excluded 

from all school buildings. Such a finding is unlikely in this case. Moreover, direct 

threat analysis it must be determined on an individualized basis, which de Blasio’s 

mandate does not allow.  

First Amendment: de Blasio’s Mandate Violates the Constitution 

 

De Blasio’s mandate will also likely be found unconstitutional because it is 

not a neutral law of general applicability and the mayor’s statements invalidate the 

law both under the Establishment Clause and the Free Exercise Clause. 

Case 21-2678, Document 16, 10/26/2021, 3200337, Page16 of 205



11 

 

The Free Exercise Clause of the First Amendment protects both an 

individual's private right to religious belief and “the performance of (or abstention 

from) physical acts that constitute the free exercise of religion.” Agudath Israel of 

Am. v. Cuomo, 983 F.3d 620, 631 (2d Cir. 2020).  

Though the Free Exercise protection “does not relieve an individual of the 

obligation to comply with a valid and neutral law of general applicability” Emp. 

Div. Dep’t of Hum. Res. Of Or. v. Smith, 494 U.S. 872, 879 (1990) any evidence of 

a lack of neutrality, facially or as applied, requires strict scrutiny. See, e.g; Fulton 

v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868 (2021); Roman Catholic 

Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 66 (2020). 

A regulation is not a neutral if it discriminates against a religious practice on 

its face, or if in its real operation it targets a religious practice. Cent. Rabbinical 

Cong. of U.S. & Canada, 763 F.3d 183, 193, 194-95 (2d Cir. 2014). Abstaining 

from vaccination is a well-established religious practice found among people of 

many different faiths. The issue is so historically entwined with religion that it is 

doubtful that a vaccine mandate can be said to be a “neutral” law as it directly targets 

a religious practices.  

Moreover, the mayor’s statements to the media, preferencing certain 

religions over others, favoring the Pope’s interpretation of what “scriptures” 

require, and announcing that the City would not accept religious exemptions 

submitted by those with unorthodox or personally held views requires the law to be 
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strictly scrutinized and likely struck down. See, e.g., Masterpiece Cakeshop, Ltd. v. 

Colorado C.R. Comm'n, 138 S. Ct. 1719, 1731 (2018); see also Church of Lukumi 

Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 540 (1993)). 

As affirmed repeatedly by the Supreme Court, any indicia, “even [a] slight 

suspicion” of religious animus or lack of neutrality towards religious viewpoints is 

per se unconstitutional, regardless of whether a regulation otherwise forwards a 

compelling interest. Masterpiece Cakeshop, LTD. v. Colo. Civil Rights Comm'n, 

138 S.Ct. 1719, 1731 (2018).  

The government, if it is to respect the Constitution’s guarantee of free 

exercise, cannot impose regulations that are hostile to the religious 

beliefs of affected citizens and cannot act in a manner that passes 

judgment upon or presupposes the illegitimacy of religious beliefs and 

practices. The free exercise clause bars even subtle departures from 

neutrality on matters of religion…” Id. 1731-32. 
 

The mayor’s statements not only violate the Free Exercise Clause, but also 

the Establishment Clause, which prohibits “governmental preference for one 

religion over another.” McCreary Cty., Ky. v. Am. Civil Liberties Union of Ky., 545 

U.S. 844, 879 (2005).  

The district court erred by holding that statements made after August 24, 

2021, could not be considered as indicia of a lack of neutrality. A lack of neutrality 

revealed at the time of the application is clearly as relevant as lack of neutrality 

admitted before a policy is promulgated. See New Hope Fam. Servs., Inc. v. Poole, 

966 F.3d 145, 168 (2d Cir. 2008) (agency official’s biased response to plaintiff’s 

concern about a promulgated rule, and a spokeswoman’s later statement to a 

-
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reporter were relevant in evaluating the rule’s lack of neutrality); see also 

Masterpiece Cakeshop, 138 S.Ct. 1719 (finding lack of neutrality from statements 

made during the time of the application of the law rather than statements issued 

before the law was promulgated). Moreover, the history and context of a regulation, 

both before and after it is first enacted, along with any subsequent related 

regulations that taken together can evidence a lack of neutrality. Lukumi, 508 U.S. 

at 539–540.  

In addition to failing the neutrality test, the City’s mandate is not generally 

applicable, as it allows over one million unvaccinated children to enter school 

buildings each day but will not afford religious accommodation to educators who 

also need to remain unvaccinated due to their religious beliefs. This is an 

independent reason for striking the regulation. See Fulton v. City of Philadelphia, 

Pennsylvania, 141 S. Ct. 1868, 1877 (2021) (citing Lukumi, 508 U.S. at 542–546 

for the holding that underinclusiveness triggers strict scrutiny); Tandon v. Newsom, 

141 S. Ct. 1294, 209 L. Ed. 2d 355 (2021) (Comparison is concerned with the risks 

various activities pose, not the reasons why the policies have been adjudged to be 

more worthy of protection). 

Because it is not neutral or generally applicable, de Blasio’s mandate must 

be assessed under the strictest scrutiny and will likely be struck down.  
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b. The Religious Exemption Policy Applied by the DOE Constitutes 

Brazen Religious Discrimination and Must be Immediately Enjoined 

 

As applied, there can be no dispute that the religious exemption policies in 

the New York City school system are openly unconstitutional and lack neutrality. 

On its face, the arbitration award requires discrimination against anyone with 

personally held or unorthodox religious beliefs. The DOE implemented the mayor’s 

discriminatory guidance by openly and aggressively arguing that Appellants hold 

heretical viewpoints and should therefore be denied. These comments and 

arguments were made from the highest level and implemented in every zoom appeal. 

They constitute policy. 

It is black letter law that personally held or unorthodox religious beliefs are 

just as protected as those beliefs supported by the orthodoxy or leadership of a 

church. EEOC guidelines define religious practices to “include moral or ethical 

beliefs as to what is right and wrong which are sincerely held with the strength of 

traditional religious views.” 29 C.F.R. § 1605.1. Pursuant to statute, “[t]he fact that 

no religious group espouses such beliefs or the fact that the religious group to which 

the individual professes to belong may not accept such belief will not determine 

whether the belief is a religious belief.”  

The EEOC adopted its expansive definition of religion based on two 

Supreme Court decisions in the First Amendment context, United States v. Seeger, 

380 U.S. 163 (1965) and Welsh v. United States, 398 U.S. 333 (1970).  
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Courts continue to reject any attempt to further limit religious evaluation, 

holding that free exercise decisions cannot turn on “a plaintiff’s membership in a 

particular sect ‘or on any tenet of the sect involved.’ See, e.g., Ford v. McGinnis, 

352 F.3d 582, 589 (2d Cir. 2003) (citing Frazee v. Illinois Department of 

Employment Security, 489 U.S. 829 (1989) (“we reject the notion that to claim the 

protection of the Free Exercise Clause, one must be responding to the commands 

of a particular religious organization.”)  

Appellees knew or should have known that their policies blatantly violate 

Appellants First Amendment rights. This issue has already been litigated in New 

York. Sherr v. Northport-E. Northport Union Free Sch. Dist., 672 F. Supp. 81 

(E.D.N.Y. 1987). In Sherr, the Eastern District of New York held that New York’s 

previous policy on religious exemption to childhood vaccines, which only granted 

exemption to “bona fide members of a recognized religious organization” violated 

both the Establishment and Free Exercise clauses of First Amendment. New York 

amended the statute as a result so that any child whose guardian held a sincere 

religious belief against vaccination was exempt “and no certification shall be 

required.” 

Here, the district court acknowledged that Sherr is directly on point and that 

the polices in the arbitration agreement and implemented by the DOE are “blatantly 

violative of the First Amendment guarantee.” 10/5 Transcript p.33.  
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c. The Teachers Have Standing  

 

Though acknowledging that the policies are unconstitutional, the district 

court still declined to grant a TRO, on the basis that it was unknown whether 

Appellants waived their right to sue for discrimination pursuant to the holding in 14 

Penn Plaza, LLC v. Pyett, 556 U.S. 247, 258 (2009).  

In Pyett, the Supreme Court held that under certain narrow circumstances, a 

union-negotiated waiver of an employee's statutory right to a judicial forum might 

be enforceable, but only where the waiver is explicitly stated in the collective 

bargaining agreement (“CBA”). To qualify, the waiver clause must list the statute 

that is subject to arbitration and must contain a clear statement that arbitration is the 

sole and exclusive forum for violations of that statute. Id.  

As a threshold matter, this defense was not raised by Appellees and does not 

exist. Both contracts not only fail to waive the right to sue for discrimination, but 

each actively asserts that the right is not waived and that the contract cannot be 

construed to prevent employees from filing discrimination suits in federal court. See, 

e.g., ECF 44-1 p.3 and p.77. After briefing, the court acknowledged that there was 

no waiver and thus Pyett is inapplicable. 10/12 Transcript p. 18. 

However, the court still elected to deny relief, speculating that perhaps the 

“fair representation” doctrine could bar Plaintiffs from addressing their 

discrimination claims in federal court. See, e.g., 10/12 Transcript. P. 56. (Citing 

Katir v. Columbia Univ., 15 F.3d 23, 24-25 (2d Cir. 1994) and Chupka v. Lorenz-
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Schneider Co., 12 N.Y.2d 1, 6 (1962) for the holding that “each individual 

employee in becoming a beneficiary to the [collective bargaining agreement] gives 

up to the union, as his individual representative, his right to sue on or litigate as to 

the contract.”) 

These cases are inapposite to this matter. This case is not about rights secured 

by the contract. It is about rights secured by the Constitution. By the plain language 

of the CBA, Appellants must be able to choose the forum to defend Constitutional 

rights.  

d. DOE Enforcement of Discrimination Constitutes State Action 

 

Additionally, the DOE is a state actor, and as such, held to a different standard 

of conduct than the private employers in the fair representation cases cited by the 

district court. As state actors, they cannot escape liability for enforcing and 

participating in the violation of the Teacher’s constitutional rights by hiding behind 

a facially unconstitutional and discriminatory arbitration award. Appellees do not 

contest this. See, e.g., 10/12 Transcript p. 29-33, i.e.: Appellees: “They can bring a 

plenary challenge to the arbitration award, or not even the arbitration award, to the 

way that DOE is applying the challenge to them, the award to them.” Court: “Like 

what this lawsuit is?” Appellees “Correct.” 

The DOE is correct. The plain language of the arbitration award requires 

discrimination and enforcement of the award alone would be enough to constitute 

state action. The Fourteenth Amendment prohibits not only the enactment but also 
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the enforcement of any discriminatory policy. U.S. Const. XIV.  

But the DOE and the other state actors did more than enforce the 

discrimination – they were integral to it, zealously argued for it and made blatantly 

discriminatory statements of their own. It is well settled law that when the denial of 

equal protection is not commanded by government statute or regulation but is 

nonetheless accomplished in concert with a pattern of conduct or encouragement to 

discriminate by state representatives, the action is state action. See, e.g., Adickes v. 

S. H. Kress & Co., 398 U.S. 144, 167-171 (1970) (holding that state action can be 

found even where state actors are alleged to have merely encouraged discrimination 

by private actors).  

Such “hortatory admonitions” and encouragement to act in a discriminatory 

manner from the mayor, the DOE and even Commissioner Chokshi, who wrote a 

letter stating that people’s religious beliefs are wrong constitutes state action. See, 

e.g., Lombard v. Louisiana, 373 U.S. 267 (1963) (no statute or ordinance mandated 

segregation at lunch counters, but the mayor and the police chief had recently issued 

statements announcing their intention to support the discriminatory policies, which 

was deemed sufficient by the Supreme Court to assert state action in a §1983 

lawsuit.)  

e. De Blasio’s Mandate is Not Narrowly Tailored to Uphold a 

Compelling State Interest 

 

The discrimination inflicted on Educators who hold unorthodox religious 

viewpoints, and the refusal to provide reasonable accommodations, even to those 

-
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who are accepted, is all the more unconscionable because Defendants did not 

justify the restrictions as necessary to achieve any compelling state interest.  

“A government policy can survive strict scrutiny under the First 

Amendment's Free Exercise Clause only if it advances interests of the highest 

order and is narrowly tailored to achieve those interests.” Fulton, 141 S. Ct at 1888. 

“So long as the government can achieve its interests in a manner that does not 

burden religion, it must do so, in order to survive strict scrutiny under 

the Free Exercise Clause of the First Amendment.” Id.  

A compelling interest “cannot be stated at an unduly “high level of generality,” 

but rather must show a compelling interest “in denying an exception” to “particular 

religious claimants.” Id. at 1882. Discrimination is not a compelling interest. The 

DOE is unlikely to be able to establish a compelling interest in being able to honor 

the religious beliefs of Christian Scientists but deny the same protection to those 

whose same belief is rooted in another spiritual source. On the City level, it is also 

unlikely that the City can establish why it is deemed safe for one million children 

to come to school unvaccinated each day, but unsafe as a blanket matter for any 

person with a religious exemption to enter a school building. 

Appellants presented sworn declarations from highly regarded public health 

experts who teach at Stanford and Johns Hopkins and are widely cited in the 

literature. They each asserted that Appellants posed little risk to others based on 

their vaccine status and set forth a number of less burdensome measures that would 
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suffice to accommodate the small percentage of teachers with religious exemptions 

safely. It was an abuse of discretion for the district court to refuse to allow 

testimony from these experts and instead substituted its’ own assumptions and facts 

that were not in the record, and which Appellants were not given an opportunity to 

cross-examine or refute. 

II. POINT II – WITHOUT INJUNCTIVE RELIEF 

PENDING APPEAL, APPELLANTS WILL SUFFER 

IRREPARABLE HARM 

 

Courts will presume that a movant has established irreparable harm in the 

absence of injunctive relief when the movant’s claim involves the alleged 

deprivation of a constitutional right. Am. Civil Liberties Union v. Clapper, 804 F.3d 

617, 622 (2d Cir. 2015). In particular, the Supreme Court has stated that “[t]he loss 

of First Amendment freedoms, for even minimal periods of Case time, 

unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 

(1976). Here, both claims are central and a presumption of irreparable harm 

appropriate.  

Moreover, Appellants also show actual and irreparable imminent harm 

because they have been removed from the schools and are barred from working as 

educators in the New York City public school system unless they receive COVID-

19 vaccinations in violation of their religious beliefs. Now, they face the imminent 

threat of also losing their health insurance unless they waive their right to sue. 
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Appellants are not willing to waive their right to sue, but they cannot survive 

much longer without intervention from this court either. Many of them provide the 

sole income for their families. They have children to feed and care for. Some have 

children on the way. They depend on their benefits and income to survive. No 

amount of money can make them whole if they find themselves without insurance 

when their babies are born, or when their children or spouses need healthcare, or 

when they face eviction and hunger. Neither can money fix the harm caused each 

day by the ongoing discrimination and violation of their religious rights.  

III. POINT III: THE BALANCE OF EQUITIES WEIGHS IN 

FAVOR OF RELIEF.  

  

The right to religious freedom is enshrined in the Constitution, Title VII and 

the laws of each state. The repeated efforts that society has made to articulate the 

public’s supreme interest in protecting religious freedom cannot be clearer. As the 

Supreme Court indicated in Roman Catholic Diocese of Brooklyn v. Cuomo, “even 

in a pandemic, the Constitution cannot be put away and forgotten.” 141 S.Ct. 63, 

68 (2020). Appellants posed no danger to others during the last year and a half while 

they taught in person in the schools unvaccinated and they pose no significant 

danger to others now on the basis of their vaccine status. If anything, the record 

shows that the sudden deprivation of thousands of qualified teachers is causing 

irreparable harm to the children. To justify First Amendment burdens, Appellees 

must show that “public health would be imperiled” by less restrictive measures. Id. 

at 68. Here, Appellants have proposed less restrictive measures. Appellees have not 
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appeared to rebut them, and a stay is necessary to ensure that Appellants are not 

coerced into waiving their rights while the Court examines this matter. 

CONCLUSION 

For the foregoing reasons, Appellants respectfully request the Court to issue 

an injunction enjoining the enforcement of the vaccine mandate or in the alternative, 

enjoining enforcement of any waiver provisions imposed by the DOE no later than 

5 PM on Thursday, October 28, 2021 and expediting review of this motion for a 

full stay of the mandate pending interlocutory appeal. 

Dated: October 26, 2021                               Respectfully submitted, 

/s/Sujata S. Gibson 

                                                   Sujata S. Gibson, Esq., Lead Counsel  

       Gibson Law Firm, PLLC 

408 W Martin Luther King St. 

Ithaca, NY 14850 

Tel: (607) 327-4125 

  Email: sujata@gibsonfirm.law 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Federal Rule of Appellate Procedure 32(g), I certify the 

following: This emergency motion complies with the type-volume limitation of 

Federal Rules of Appellate Procedure 27(d)(2) and 32(a)(7)(b) and Circuit Rule 

32(c) because this brief contains 5200 words, excluding the parts of the brief 

exempted by Federal Rule of Appellate Procedure 32(f). This emergency motion 

complies with the type face requirements of Federal Rule of Appellate Procedure 

32(a)(5) and Circuit Rule 32(b) and the type style requirements of Federal Rule of 

Appellate Procedure 32(a)(6), because this brief has been prepared in a 

proportionately spaced typeface in 14-point Times New Roman font.  

 

Dated: October 26, 2021    /s/ Sujata S. Gibson 
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ORDER OF THE COMMISSIONER  
OF HEALTH AND MENTAL HYGIENE  

TO REQUIRE COVID-19 VACCINATION FOR  
DEPARTMENT OF EDUCATION  

EMPLOYEES, CONTRACTORS, AND OTHERS 

WHEREAS, on March 12, 2020, Mayor Bill de Blasio issued Emergency Executive Order 
No. 98 declaring a state of emergency in the City to address the threat posed by COVID-19 to the 
health and welfare of City residents, and such order remains in effect; and 

WHEREAS, on March 25, 2020, the New York City Commissioner of Health and Mental 
Hygiene declared the existence of a public health emergency within the City to address the 
continuing threat posed by COVID-19 to the health and welfare of City residents, and such 
declaration and public health emergency continue to be in effect; and  

WHEREAS, pursuant to Section 3.01(d) of the New York City Health Code (“Health 
Code”), the existence of a public health emergency within the City as a result of COVID-19, for 
which certain orders and actions are necessary to protect the health and safety of the City of New 
York and its residents, was declared; and 

WHEREAS, pursuant to Section 558 of the New York City Charter (the “Charter”), the 
Board of Health may embrace in the Health Code all matters and subjects to which the power and 
authority of the Department of Health and Mental Hygiene (the “Department”) extends; and  

WHEREAS, pursuant to Section 556 of the Charter and Section 3.01(c) of the Health 
Code, the Department is authorized to supervise the control of communicable diseases and 
conditions hazardous to life and health and take such actions as may be necessary to assure the 
maintenance of the protection of public health; and 

WHEREAS, the U.S. Centers for Disease Control (“CDC”) reports that new variants of 
COVID-19, identified as “variants of concern” have emerged in the United States, and some of 
these new variants which currently account for the majority of COVID-19 cases sequenced in New 
York City, are more transmissible than earlier variants; and 

WHEREAS, the CDC has stated that vaccination is an effective tool to prevent the spread 
of COVID-19 and benefits both vaccine recipients and those they come into contact with, including 
persons who for reasons of age, health, or other conditions cannot themselves be vaccinated; and 

WHEREAS New York State has announced that, as of September 27, 2021 all healthcare 
workers in New York State, including staff at hospitals and long-term care facilities, including 
nursing homes, adult care, and other congregate care settings, will be required to be vaccinated 
against COVID-19 by Monday, September 27; and 

WHEREAS, section 17-104 of the Administrative Code of the City of New York directs 
the Department to adopt prompt and effective measures to prevent the communication of infection 
diseases such as COVID-19; and 

WHEREAS, in accordance with section 17-109(b) of such Administrative Code, the 
Department may adopt vaccination measures in order to most effectively prevent the spread of 
communicable diseases; and 
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 WHEREAS, pursuant to Section 3.07 of the Health Code, no person “shall do or assist in 
any act which is or may be detrimental to the public health or to the life or health of any individual” 
or “fail to do any reasonable act or take any necessary precaution to protect human life and health;” 
and 

WHEREAS, the CDC has recommended that school teachers and staff be “vaccinated as 
soon as possible” because vaccination is “the most critical strategy to help schools safely resume] 
full operations… [and] is the leading public health prevention strategy to end the COVID-19 
pandemic;” and 

WHEREAS the New York City Department of Education (“DOE”) serves approximately 
1 million students across the City, including students in the communities that have been 
disproportionately affected by the COVID-19 pandemic and students who are too young to be 
eligible to be vaccinated; and 

WHEREAS, a system of vaccination for individuals working in school settings or other 
DOE buildings will potentially save lives, protect public health, and promote public safety; and   

WHEREAS, pursuant to Section 3.01(d) of the Health Code, I am authorized to issue 
orders and take actions that I deem necessary for the health and safety of the City and its residents 
when urgent public health action is necessary to protect the public health against an existing threat 
and a public health emergency has been declared pursuant to such section; and 

WHEREAS, on July 21, 2021, I issued an order requiring staff in public healthcare and 
clinical settings to demonstrate proof of COVID-19 vaccination or undergo weekly testing; and 

WHEREAS, on August 10, 2021, I issued an order requiring staff providing City operated 
or contracted services in residential and congregate settings to demonstrate proof of COVID-19 
vaccination or undergo weekly testing; 

NOW THEREFORE I, Dave A. Chokshi, MD, MSc, Commissioner of Health and Mental 
Hygiene, finding that a public health emergency within New York City continues, and that it is 
necessary for the health and safety of the City and its residents, do hereby exercise the power of 
the Board of Health to prevent, mitigate, control and abate the current emergency, and hereby order 
that: 

1. No later than September 27, 2021 or prior to beginning employment, all DOE staff must 
provide proof to the DOE that: 

a. they have been fully vaccinated; or 
b. they have received a single dose vaccine, even if two weeks have not passed since 

they received the vaccine; or 
c. they have received the first dose of a two-dose vaccine, and they must additionally 

provide proof that they have received the second dose of that vaccine within 45 
days after receipt of the first dose.  

 
2. All City employees who work in-person in a DOE school setting or DOE building must 

provide proof to their employer no later than September 27, 2021 or prior to beginning 
such work that:  

a. they have been fully vaccinated; or 
b. they have received a single dose vaccine, even if two weeks have not passed since 

they received the vaccine; or 
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c. they have received the first dose of a two-dose vaccine, and they must additionally 
provide proof that they have received the second dose of that vaccine within 45 
days after receipt of the first dose.  
 

3. All staff of contractors of DOE and the City who work in-person in a DOE school setting 
or DOE building, including individuals who provide services to DOE students, must 
provide proof to their employer no later than September 27, 2021 or prior to beginning 
such work that:  

a. they have been fully vaccinated; or 
b. they have received a single dose vaccine, even if two weeks have not passed since 

they received the vaccine; or 
c. they have received the first dose of a two-dose vaccine, and they must additionally 

provide proof that they have received the second dose of that vaccine within 45 
days after receipt of the first dose.  

 
Self-employed independent contractors hired for such work must provide such proof to the 
DOE.  
 

4. All employees of any school serving students up to grade 12 and any UPK-3 or UPK-4 
program that is located in a DOE building who work in-person, and all contractors hired 
by such schools or programs to work in-person in a DOE building, must provide proof to 
their employer, or if self-employed to the contracting school or program, no later than 
September 27, 2021 or prior to beginning such work that: 

a. they have been fully vaccinated; or 
b. they have received a single dose vaccine, even if two weeks have not passed since 

they received the vaccine; or 
c. they have received the first dose of a two-dose vaccine, and they must additionally 

provide proof that they have received the second dose of that vaccine within 45 
days after receipt of the first dose.  

 
5. For the purposes of this Order: 

 
a. “DOE staff” means (i) full or part-time employees of the DOE, and (ii) DOE interns 

(including student teachers) and volunteers.   
 

b. “Fully vaccinated" means at least two weeks have passed after a person received a 
single dose of a one-dose series, or the second dose of a two-dose series, of a 
COVID-19 vaccine approved or authorized for use by the Food and Drug 
Administration or World Health Organization. 
 

c. “DOE school setting” includes any indoor location, including but not limited to 
DOE buildings, where instruction is provided to DOE students in public school 
kindergarten through grade 12, including residences of pupils receiving home 
instruction and places where care for children is provided through DOE’s LYFE 
program. 
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d. “Staff of contractors of DOE and the City” means a full or part-time employee, 
intern or volunteer of a contractor of DOE or another City agency who works in-
person in a DOE school setting or other DOE building, and includes individuals 
working as independent contractors.    

 
e. “Works in-person” means an individual spends any portion of their work time 

physically present in a DOE school setting or other DOE building. It does not 
include individuals who enter a DOE school setting or other DOE location only to 
deliver or pickup items, unless the individual is otherwise subject to this Order.  It 
also does not include individuals present in DOE school settings or DOE buildings 
to make repairs at times when students are not present in the building, unless the 
individual is otherwise subject to this Order. 

 
6. This Order shall be effective immediately and remain in effect until rescinded, subject to 

the authority of the Board of Health to continue, rescind, alter or modify this Order pursuant 
to Section 3.01(d) of the Health Code. 

 
 
 
Dated:    August 24th, 2021                     ___________________________ 
       Dave A. Chokshi, M.D., MSc 
       Commissioner 

Case 1:21-cv-07863   Document 1-1   Filed 09/21/21   Page 5 of 5Case 21-2678, Document 16, 10/26/2021, 3200337, Page34 of 205



 
EXHIBIT B 

Case 21-2678, Document 16, 10/26/2021, 3200337, Page35 of 205



Case 1:21-cv-07863   Document 1-2   Filed 09/21/21   Page 2 of 19

---------------------------------- X 
In the Matter of the Arbitration 

X 
between 

BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF THE CITY OF 
NEW YORK 

"Department" 

-and-

UNITED FEDERATION OF TEACHERS, 

X 

X 

X 

X 

X 

LOCAL 2, AFT, AFL-CIO X 

"Union" X 

---------------------------------- X 

APPEARANCES 

For the Department 

Re: Impact Bargaining 

Renee Campion, Commissioner of Labor Relations 
Steven H. Banks, Esq., First Deputy Commissioner 
and General Counsel of Labor Relations 

For the Union 
STROOCK & STROOCK & LAVAN, L.L.P. 

Alan M. Klinger, Esq. 

Beth Norton, Esq., UFT General Counsel 
Michael Mulgrew, UFT President 

BEFORE: Martin F. Scheinman, Esq., Arbitrator 
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BACKGROUND 

The Union ("Unionn or "UFTn) protests the Department of 

Education's ("Departmentn or "DOEn) failure to reach agreement on 

the impact of its decision mandating all employees working in 

Department buildings show proof they started the Covid-19 

vaccination protocols by September 27, 2021. The Union contends the 

Department failed to adequately provide, among other things, for 

those instances where employees have proof of a serious medical 

condition making the vaccine a danger to their health, as well as 

for employees who have a legitimate religious objection to vaccines. 

Most of the basic facts are not in dispute. 

For those in the New York City ("NYCn or "Cityn) metropolitan 

area, we are now in the 18 th month of the Covid-19 pandemic. During 

that time, we have seen substantial illness and loss of life. There 

have been periods of significant improvement and hope, but sadly, we 

have seen resurgence with the Delta variant. Throughout this period, 

NYC and its municipal unions have worked collaboratively to provide 

needed services for the City's 8.8 million residents in as safe an 

environment as possible. Yet, municipal employees have often borne 

great risk. The Department and the UFT are no exception. The DOE 

and the UFT immediately moved to remote instruction and then later 

a hybrid model of both in-person and remote learning for the 2020-

2021 school year. Educators at all levels strove to deliver the 

best experience possible under strained circumstances. For this 

2 
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coming school year, both the DOE and the UFT have endeavored to 

return, as much as possible, to in-person learning. They have 

developed protocols regarding masking and distancing to effectuate 

a safe environment for the City's students and educators. 

To this end, the Delta resurgence has complicated matters. In 

recognition of increased risk, there have been various policies 

implemented at City agencies and other municipal entities. Mayor de 

Blasio in July 2021 announced a "Vaccine-or-Test" mandate which 

essentially requires the City workforce, including the UFT's 

educators, either to be vaccinated or undergo weekly testing for the 

Covid-19 virus effective September 13, 2021. 

Most relevant to this matter, on August 23, 2021, the Mayor and 

the NYC Commissioner of Health and Mental Hygiene, David A. Chokshi, 

MD, announced a new policy for those workforces in NYC DOE buildings. 

Those employees would be subject to a "Vaccine Only" mandate. That 

is, such employees would need to show by September 27, 2021, they 

had at least started the vaccination protocol or would not be allowed 

onto DOE premises, would not be paid for work and would be at risk 

of loss of job and benefits. This mandate was reflected in an Order 

of Commissioner Chokshi, dated August 24, 2021. That Order, by its 

terms, did not expressly provide for exceptions or accommodations 

for those with medical contraindications to vaccination or 

sincerely-held religious objections to inoculation. Nor did it 

address matters of due process with regard to job and benefits 

protection. 

3 
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The UFT promptly sought to bargain the impact and implementation 

of the Vaccine Only mandate. A number of discussions were had by 

the parties but important matters remained unresolved. 

On September 1, 2021, the UFT filed a Declaration of Impasse 

with the Public Employment Relations Board ("PERB") as to material 

matters. The City/DOE did not challenge the statement of impasse 

and PERB appointed me to mediate the matters. Given the exigencies 

of the imminent start of the school year and the coming of the 

September 27, 2021, mandate, together with the importance of the 

issues involved to the workforce, mediations sessions were held 

immediately on September 2, 3, 4 and 5, 2021, with some days having 

multiple sessions. Progress was made, and certain tentative 

understandings were reached, but significant matters remained 

unresolved. By agreement of the parties, the process moved to 

arbitration. They asked I serve as arbitrator. 1 

Arbitration sessions were held on September 6 and 7, 2021. 

During the course of the hearings, both sides were given full 

opportunity to introduce evidence and argument in support of their 

respective positions. They did so. Both parties made strenuous and 

impassioned arguments reflecting their viewpoints on this entire 

issue. 

During the course of these hearings, I made various interim 

rulings concerning the impact of the "Vaccine Only" mandate. I then 

1 My jurisdiction is limited to the 
bargaining and not with regard to 
underlying "Vaccine Only" order. 
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directed the parties to draft language reflecting those rulings. 

Even though I am very familiar with the language of the current 

Collective Bargaining Agreement, as well as the parties' 

relationship since I am a member of their permanent arbitration panel 

and have served as a fact-finder and mediator during several rounds 

of bargaining, I concluded the parties are more familiar with 

Department policy and how leave and entitlements have been 

administered in accordance with prior agreements. As such, my 

rulings reflect both the understandings reached during the 

negotiations prior to mediation, those reached in the mediation 

process and the parties' agreed upon language in response to my 

rulings. All are included, herein. 

I commend the parties for their seriousness of purpose and 

diligence in addressing these complicated matters. The UFT made 

clear it supports vaccination efforts and has encouraged its members 

to be vaccinated. Nonetheless, as a Union, it owes a duty to its 

members to ensure their rights are protected. The City/DOE 

demonstrated recognition of the importance of these issues, 

particularly with regard to employees' legitimate medical or 

religious claims. I appreciate both parties' efforts in meeting the 

tight timeline we have faced and the professionalism they 

demonstrated serving the citizens of the City and what the million 

plus students deserved. They have invested immense effort to insure 

such a serious issue was litigated in such a thoughtful way. 

5 
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Yet, in the end, it falls to me, as Arbitrator, to arrive at a 

fair resolution of the matters at hand. 

This matter is one of the most urgent events I have been 

involved with in my forty (40) plus years as a neutral. The parties 

recognized the complexity of the issues before me, as well as the 

magnitude of the work that lies ahead to bring this conflict to 

completion in a timely manner. For this reason, they understood and 

accepted the scope and complexity of this dispute could not be 

handled by me alone. They agreed my colleagues at Scheinman 

Arbitration and Mediation Services ("SAMS") would also be involved. 

I want to thank my colleagues at SAMS, especially Barry J. 

Peek, for their efforts and commitment to implementing the 

processes to resolve this matter. This undertaking could not be 

accomplished by any single arbitrator. 

Opinion 

After having carefully considered the record evidence, and 

after having the parties respond to countless inquiries. I have 

requested to permit me to make a final determination, I make the 

rulings set forth below. While some of the language has been 

drafted, initially, by the parties in response to my rulings, in the 

end the language set forth, herein, is mine alone. 

the following Award: 

I hereby issue 

I. Exemption and Accommodation Requests & Appea1 Process 

As an alternative to any statutory reasonable accommodation 

6 
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process, the City, the Board of Education of the City School District 

for the City of New York (the "DOE"), and the United Federation of 

Teachers, Local 2, AFT, AFL-CIO (the "UFT), (collectively the 

"Parties") shall be subject to the following Expedited Review Process 

to be implemented immediately for full-time staff, H Bank and non

pedagogical employees who work a regular schedule of twenty ( 2 0) 

hours per week or more inclusive of lunch, including but not limited 

to Occupational Therapists and Physical Therapists, and Adult 

Education teachers who work a regular schedule of twenty (20) or 

more hours per week. This process shall only apply to (a) religious 

and medical exemption requests to the mandatory vaccination policy, 

and (b) medical accommodation requests where an employee is unable 

to mount an immune response to COVID-19 due to preexisting immune 

conditions and the requested accommodation is that the employee not 

appear at school. This process shall be in place for the 2021-2022 

school year and shall only be extended by mutual agreement of the 

Parties. 

Any requests to be considered as part of this process must be 

submitted via the SOLAS system no later than Monday, September 20, 

2021, by 5:00 p.m. 

A. Full Medical Exemptions to the vaccine mandate shall only be 

considered where an employee has a documented 

contraindication such that an employee cannot receive any of 

the three (3) authorized vaccines (Pfizer, Moderna, J&J)-

with contraindications delineated in CDC clinical 

7 
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considerations for COVID-19 vaccination. Note that a prior 

immediate allergic reaction to one (1) type of vaccine will 

be a precaution for the other types of vaccines, and may 

require consultation with an allergist. 

B. Temporary Medical Exemptions to the vaccine mandate shall 

only be based on the following valid reasons to defer or 

delay COVID-19 vaccination for some period: 

o Within the isolation period after a COVID-19 infection; 

o Within ninety (90) days of monoclonal antibody treatment 

of COVID-19; 

o Treatments for conditions as delineated in CDC clinical 

considerations, with understanding CDC guidance can be 

updated to include new considerations over time, and/or 

determined by a treating physician with a valid medical 

license responsible for the immunosuppressi ve therapy, 

including full and appropriate documentation that may 

warrant temporary medical exemption for some period of 

time because of active therapy or treatment (e.g., stem 

cell transplant, CAR T-cell therapy) that would 

temporarily interfere with the patient's ability to 

respond adequately to vaccination; 

o Pericarditis or myocarditis not associated with COVID-19 

vaccination or pericarditis or myocarditis associated with 

COVID-19 vaccination. 

8 
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Length of delay for these conditions may vary, and the employee 

must get vaccinated after that period unless satisfying the criteria 

for a Full Medical Exemption described, above. 

C. Religious exemptions for an employee to not adhere to the 

mandatory vaccination policy must be documented in writing 

by a religious official (e.g., clergy) . Requests shall be 

denied where the leader of the religious organization has 

spoken publicly in favor of the vaccine, where the 

documentation is readily available (e.g., from an on line 

source), or where the objection is personal, political, or 

philosophical in nature. Exemption requests shall be 

considered for recognized and established religious 

organizations (e.g., Christian Scientists). 

D. There are cases in which, despite an individual having sought 

and received the full course of the vaccination, he or she 

is unable to mount an immune response to COVID-19 due to 

preexisting immune conditions. In these circumstances, each 

individual case shall be reviewed for potential 

accommodation. Medical accommodation requests must be 

documented in writing by a medical doctor. 

E. The initial determination of eligibility for an exemption or 

accommodation shall be made by staff in the Division of Human 

Capital in the Office of Medical, Leaves and Benefits; the 

Office of Equal Opportunity; and Office of Employee 

9 
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Relations. These determinations shall be made in writing no 

later than Thursday, September 23, 2021, and, if denied, 

shall include a reason for the denial. 

F. If the employee wishes to appeal a determination under the 

identified criteria, such appeal shall be made in SOLAS to 

the DOE within one (1) school day of the DOE's issuance of 

the initial eligibility determination. The request for 

appeal shall include the reason for the appeal and any 

additional documentation. Following the filing of the appeal, 

any supplemental documentation may be submitted by the 

employee to the Scheinman Arbitration and Mediation Services 

("SAMS") within forty eight ( 48) hours after the filing of 

the appeal. If the stated reason for denial of a medical 

exemption or accommodation request is insufficient 

documentation, the employee may request from the arbitrator 

and, upon good cause shown, the arbitrator may grant an 

extension beyond forty eight (48) hours and permit the use 

of CAR days after September 27, 2021, for the employee to 

gather the appropriate medical documentation before the 

appeal is deemed submitted for determination. 

G. A panel of arbitrators identified by SAMS shall hear these 

appeals, and may request the employee or the DOE submit 

additional documentation. The assigned arbitrator may also 

request information from City and/or DOE Doctors as part of 

the review of the appeal documentation. The assigned 

10 
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arbitrator, at his or her discretion, shall either issue a 

decision on the appeal based on the documents submitted or 

hold an expedited (virtual) factual hearing. If the 

arbitrator requests a factual hearing, the employee may elect 

to have a union representative present but neither party 

shall be required to be represented by an attorney at the 

hearing. The expedited hearing shall be held via Zoom 

telecommunication and shall consist of brief opening 

statements, questions from the arbitrator, and brief closing 

statements. Cross examination shall not be permitted. Any 

documentation submitted at the arbitrator's request shall be 

provided to the DOE at least one (1) business day before the 

hearing or the issuance of the written decision without 

hearing. 

H. Appeal decisions shall be issued to the employee and the DOE 

no later than Saturday September 25, 2021. Appeal decisions 

shall be expedited without full Opinion, and final and 

binding. 

I. While an appeal is pending, the exemption shall be assumed 

granted and the individual shall remain on payroll consistent 

with Section K below. However, if a larger number of 

employees than anticipated have a pending appeal as of 

September 27, 2021, as determined by SAMS, SAMS may award 

different interim relief consistent with the parties' intent. 

Those employees who are vaccinated and have applied for an 

11 
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accommodation shall have the ability to use CAR days while 

their application and appeal are pending. Should the appeal 

be granted, these employees shall be reimbursed any CAR days 

used retroactive to the date of their initial application. 

J. The DOE shall cover all arbitration costs from SAMS under 

this process. To the extent the arbitrator requests 

additional medical documentation or information from the DOE, 

or consultation with City and/or DOE Doctors, arranging and 

paying for such documentation and/or consultation shall be 

the responsibility of the DOE. 

K. An employee who is granted a medical or religious exemption 

or a medical accommodation under this process and within the 

specific criteria identified above shall be permitted the 

opportunity to remain on payroll, but in no event 

required/permitted to enter a school building while 

unvaccinated, as long as the vaccine mandate is in effect. 

Such employees may be assigned to work outside of a school 

building (e.g., at DOE administrative offices) to perform 

academic or administrative functions as determined by the 

DOE while the exemption and/ or accommodation is in place. 

For those with underlying medical issues granted an 

accommodation under Section I (D), the DOE will make best 

efforts to ensure the alternate work setting is appropriate 

for the employee's medical needs. The DOE shall make best 

efforts to make these assignments within the same borough as 

12 
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the employee's current school, to the extent a sufficient 

number of assignments exist in the borough. Employees so 

assigned shall be required to submit to COVID testing twice 

per week for the duration of the assignment. 

L. The process set forth, herein, shall constitute the exclusive 

and complete administrative process for the review and 

determination of requests for religious and medical 

exemptions to the mandatory vaccination policy and 

accommodation requests where the requested accommodation is 

the employee not appear at school. The process shall be 

deemed co'mplete and final upon the issuance of an appeal 

decision. Should either party have reason to believe the 

process set forth, herein, is not being implemented in good 

faith, it may bring a claim directly to SAMS for expedited 

resolution. 

II. Leave 

A. Any unvaccinated employee who has not requested an exemption 

pursuant to Section 1, or who has requested an exemption which 

has been denied, may be placed by the DOE on leave without pay 

effective September 28, 2021, or upon denial of appeal, 

whichever is later, through November 30, 2021. Such leave may 

be unilaterally imposed by the DOE and may be extended at the 

request of the employee consistent with Section III(B), below. 

Placement on leave without pay for these reasons shall not be 

considered a disciplinary action for any purpose. 

13 
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B. Except as otherwise noted, herein, this leave shall be treated 

consistent with other unpaid leaves at the DOE for all purposes. 

C. During such leave without pay, employees shall continue to be 

eligible for health insurance. As with other DOE leaves without 

pay, employees are prohibited from engaging in gainful 

employment during the leave period. 

D. Employees who become vaccinated while on such leave without pay 

and provide appropriate documentation to the DOE prior to 

November 3 0, 2021, shall have a right of return to the same 

school as soon as is practicable but in no case more than one 

( 1) week following notice and submission of documentation to 

the DOE. 

E. Pregnancy/Parental Leave 

i. Any soon-to-be birth mother who starts the third trimester 

of pregnancy on or before September 27, 2021, (e.g. has a 

due date no later than December 27, 2021), may commence 

UFT Parental Leave prior to the child's birth date, but 

not before September 27, 2021. 

ii. No documentation shall be necessary for the early use of 

Parental Leave, other than a doctor's written assertion 

the employee is in her third trimester as of September 27, 

iii. 

2021. 

Eligible employees who choose to start Parental Leave 

prior to the child's birth date, shall be required to first 

use CAR days until either: 1) they exhaust CAR/sick days, 

14 
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at which point the Parental Leave shall begin, or 2) they 

give birth, at which point they shall be treated as an 

approved Parental Leave applicant for all purposes, 

including their prerogative to use additional CAR days 

prior to the commencement of Parental Leave. 

iv. Eligible employees who have a pregnancy disability or 

maternity disability outside of the regular maternity 

period may, in accordance with existing rules, borrow 

CAR/sick days and use a Grace Period. This eligibility to 

borrow CAR/sick days does .not apply to employees during 

the regular maternity recovery period if they have opted 

to use Parental Leave. 

v. In the event an eligible employee exhausts CAR/sick days 

and parental leave prior to giving birth, the employee 

shall be placed on a leave without pay, but with medical 

benefits at least until the birth of the child. As 

applicable, unvaccinated employees may be placed in the 

leave as delineated in Section II(A). 

vi. If not otherwise covered by existing Family Medical Leave 

Act ("FMLA") or leave eligibility, an employee who takes 

Parental Leave before the birth of the child shall be 

eligible to be on an unpaid leave with medical benefits 

for the duration of the maternity recovery period (i.e., 

six weeks after birth or eight weeks after a birth via C

Section) 

15 
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vii. All other eligibility and use rules regarding UFT Parental 

Leave as well as FMLA remain in place. 

III. Separation 

A. During the period of September, 28, 2021, through October 29, 

2021, any employee who is on leave without pay due to 

vaccination status may opt to separate from the DOE. In order 

to separate under this Section and receive the commensurate 

benefits, an employee must file a form created by the DOE which 

includes a waiver of the employee's rights to challenge the 

employee's involuntary resignation, including, but not limited 

to, through a contractual or statutory disciplinary process. If 

an employee opts to separate consistent with this Section, the 

employee shall be eligible to be reimbursed for unused CAR days 

on a one (1) for one (1) basis at the rate of 1/200th of the 

employee's salary at departure per day, up to 100 days, to be 

paid following the employee's separation with documentation 

including the general waiver and release. Employees who elect 

this option shall be deemed to have resigned involuntarily 

effective on the date contained in the general waiver as 

determined by the DOE, for non-disciplinary reasons. An 

employee who separates under this Section shall continue to be 

eligible for health insurance through September 5, 2022, unless 

they are eligible for heal th insurance from another source 

(e.g., a spouse's coverage or another job). 
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B. During the period of November 1, 2021, through November 30, 

2021, any employee who is on leave without pay due to 

vaccination status may alternately opt to extend the leave 

through September 5, 2022. In order to extend this leave 

pursuant to this Section, and continue to receive the 

commensurate benefits, an employee must file a form created by 

the DOE which includes a waiver of the employee's rights to 

challenge the employee's voluntary resignation, including, but 

not limited to, through a contractual or statutory disciplinary 

process. Employees who select this option shall continue to be 

eligible for health insurance through September 5, 2022. 

Employees who comply with the heal th order and who seek to 

return from this leave, and so inform the DOE before September 

5, 2 022, shall have a right to return to the same school as 

soon as is practicable but in no case more than two (2) weeks 

following notice to the DOE. Existing rules regarding notice 

of leave intention and rights to apply for other leaves still 

apply. Employees who have not returned by September 5, 2022, 

shall be deemed to have voluntarily resigned. 

C. Beginning December 1, 2021, the DOE shall seek to unilaterally 

separate employees who have not opted into separation under 

Sections III(A) and III(B). Except for the express provisions 

17 
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contained, herein, all parties retain all legal rights at all 

times relevant, herein. 

September }O , 2021. 

STATE OF NEW YORK 

COUNTY OF NASSAU 

Martin F. Scheinman, Esq. 
Arbitrator 

ss.: 

I, MARTIN F. SCHEINMAN, ESQ., do hereby affirm upon my oath 

as Arbitrator that I am the individual described herein and who 

executed this instrument, which is my Aw 

September /0 , 2021. 

DOS, lffT. Impact Bargaining. awd 

Martin F. Scheinman, Esq. 
Arbitrator 
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Via E-Mail Only 
Renee Campion, Commissioner 
Steven H. Banks, Esq. 
New York City Office of Labor Relations 
The Office of Labor Relations 
22 Cortlandt Street, 14th Floor 
New York, NY I 0007 

Alan M. Klinger, Esq. 
Stroock & Stroock & Lavan, L.L.P. 
180 Maiden Lane, 33rd Floor 
New York, NY 10038 

David N. Grandwetter, Esq., General Counsel 
Mark Cannizzaro, President 
Council of Supervisors and Administrators 
40 Rector Street, I 2th Floor 
New York, NY I 0006 

September 15, 2021 

Re: Board of Education of the City School District of the City of New York 
and 
Council of Supervisors and Administrators 
(Impact Bargaining) 

Dear Counsel: 

MFS/sk 

Enclosed please find my Award in the above referenced matter. 

Thank you. 

BOE.CSA.Impact Bargaining.trans 

322 Main Street ♦ Port Washington, NY 11050 ♦ 516.944.1700 ♦ fax: 516.944.1771 ♦ www.ScheinmanNeutrals.com 
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---------------------------------- X 
In the Matter of the Arbitration 

X 
between 

BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF THE CITY OF 
NEW YORK 

"Department" 

-and-

COUNCIL OF SUPERVISORS 
AND ADMINISTRATORS 

"Union" 

X 

X 

X 

X 

X 

X 

X 

---------------------------------- X 

APPEARANCES 

For the Department 

Re: Impact Bargaining 

Renee Campion, Commissioner of Labor Relations 
Steven H. Banks, Esq., First Deputy Commissioner 
and General Counsel of Labor Relations 

For the Union 
STROOCK & STROOCK & LAVAN, L.L.P. 

Alan M. Klinger, Esq. 

David N. Grandwetter, Esq., General Counsel 
Mark Cannizzaro, President 

BEFORE: Martin F. Scheinman, Esq., Arbitrator 
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BACKGROUND 

In the aftermath of the Arbitration Award issued by the 

undersigned to resolve the Impasse regarding the implementation of 

the City's Vaccine Only mandate between the United Federation of 

Teachers ("UFT"), on the one hand, and the City of New York and NYC 

Department of Education ("DOE"), dated September 10, 2021, on the 

other, the Council of Supervisors & Administrators ("CSA") and the 

City of New York ("City") reached out to me to similarly address 

their concerns. Given the exigencies of the opening of school and 

the imminent effective date of the City's mandate, it was agreed the 

parties would promptly move to arbitration. Accordingly, an 

arbitration session was held on September 14, 2021, in which 

representatives of all parties participated. 

At the September 14, 2021, session, it became apparent much of 

the UFT /DOE Award would govern, here. The proceeding thereupon 

focused on the few, but important matters, at issue. Therefore, I 

find that the terms of the UFT/DOE Award shall apply with the three 

(3) modifications set forth below and in my Opinion and Award: 

1. Due to the imminent deadlines for submission of exemption 

requests, I issued an interim direction that SOLAS portal 

be opened to any CSA member at the start of business on 

September 15, 2021. Any CSA member may now apply in SOLAS 

for a COVID-19 Vaccination Mandate Related Exemption or 

Accommodation. The deadline for requests to be considered 
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as part of this process must be submitted via SOLAS system 

by Tuesday, September 21 at 5:00 p.m. 

2. The assigned arbitrator identified by SAMS who shall hear 

appeals for exemptions or accommodations may request the 

employee or the DOE to submit additional documentation 

from the Doctors as part of this appeal review process. 

3. Section II (E) references to "CSA Parental Leave" shall be 

changed to "CSA Paid Parental Leave". 

Opinion 

After having carefully considered the record evidence, and 

after having the parties respond to countless inquiries, I have 

requested to permit me to make a final determination, I make the 

rulings set forth, below. While some of the language has been 

drafted, initially, by the parties in response to my rulings, in the 

end the language set forth, herein, is mine alone. 

the following Award: 

I hereby issue 

I. Exemption and Accommodation Requests & Appeal Process 

As an alternative to any statutory reasonable accommodation 

process, the City, the Board of Education of the City School District 

for the City of New York (the "DOE"), and CSA (collectively the 

"Parties) shall be subject to the following Expedited Review Process 

to be implemented immediately for Principals, Assistant Principals, 

Education Administrators and Clinical Supervisors. This process 

shall only apply to (a) religious and medical exemption requests to 
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the mandatory vaccination policy, and (b) medical accommodation 

requests where an employee is unable to mount an immune response to 

COVID-19 due to preexisting immune conditions and the requested 

accommodation is that the employee not appear at school. This process 

shall be in place for the 2021-2022 school year and shall only be 

extended by mutual agreement of the Parties. 

Any requests to be considered as part of this process must be 

submitted via the SOLAS system no later than Tuesday, September 

21, 2021, by 5:00 p.m. 

A. Full Medical Exemptions to the vaccine mandate shall only be 

considered where an employee has a documented 

contraindication such that an employee cannot receive any of 

the three (3) authorized vaccines (Pfizer, Moderna, J&J)-

with contraindications delineated in CDC clinical 

considerations for COVID-19 vaccination. Note that a prior 

immediate allergic reaction to one (1) type of vaccine will 

be a precaution for the other types of vaccines, and may 

require consultation with an allergist. 

B. Temporary Medical Exemptions to the vaccine mandate shall 

only be based on the following valid reasons to defer or 

delay COVID-19 vaccination for some period: 

o Within the isolation period after a COVID-19 infection; 

o Within ninety (90) days of monoclonal antibody treatment 

of COVID-19; 
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o Treatments for conditions as delineated in CDC clinical 

considerations, with understanding CDC guidance can be 

updated to include new considerations over time, and/or 

determined by a treating physician with a valid medical 

license responsible for the immunosuppressi ve therapy, 

including full and appropriate documentation that may 

warrant temporary medical exemption for some period of 

time because of active therapy or treatment (e.g., stem 

cell transplant, CAR T-cell therapy) that would 

temporarily interfere with the patient's ability to 

respond adequately to vaccination; 

o Pericarditis or myocarditis not associated with COVID-19 

vaccination or pericarditis or myocarditis associated with 

COVID-19 vaccination. 

Length of delay for these conditions may vary, and the employee 

must get vaccinated after that period unless satisfying the criteria 

for a Full Medical Exemption described, above. 

C. Religious exemptions for an employee to not adhere to the 

mandatory vaccination policy must be documented in writing 

by a religious official (e.g., clergy) . Requests shall be 

denied where the leader of the religious organization has 

spoken publicly in favor of the vaccine, where the 

documentation is readily available (e.g., from an on line 

source), or where the objection is personal, political, or 
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philosophical in nature. Exemption requests shall be 

considered for recognized and established religious 

organizations (e.g., Christian Scientists). 

D. There are cases in which, despite an individual having sought 

and received the full course of the vaccination, he or she 

is unable to mount an immune response to COVID-19 due to 

preexisting immune conditions. In these circumstances, each 

individual case shall be reviewed for potential 

accommodation. Medical accommodation requests must be 

documented in writing by a medical doctor. 

E. The initial determination of eligibility for an exemption or 

accommodation shall be made by staff in the Division of Human 

Capital in the Office of Medical, Leaves and Benefits; the 

Office of Equal Opportunity; and Office of Employee 

Relations. These determinations shall be made in writing no 

later than Thursday, September 23, 2021, and, if denied, 

shall include a reason for the denial. 

F. If the employee wishes to appeal a determination under the 

identified criteria, such appeal shall be made in SOLAS to 

the DOE within one (1) school day of the DOE' s issuance of 

the initial eligibility determination. The request for 

appeal shall include the reason for the appeal and any 

additional documentation. Following the filing of the appeal, 

any supplemental documentation may be submitted by the 

employee to the Scheinman Arbitration and Mediation Services 
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("SAMS") within forty eight (48) hours after the filing of 

the appeal. If the stated reason for denial of a medical 

exemption or accommodation request is insufficient 

documentation, the employee may request from the arbitrator 

and, upon good cause shown, the arbitrator may grant an 

extension beyond forty eight (48) hours and permit the use 

of CAR days after September 27, 2021, for the employee to 

gather the appropriate medical documentation before the 

appeal is deemed submitted for determination. 

G. A panel of arbitrators identified by SAMS shall hear these 

appeals, and may request the employee or the DOE submit 

additional documentation. The assigned arbitrator may also 

request information from City and/or DOE Doctors as part of 

the review of the appeal documentation. The assigned 

arbitrator, at his or her discretion, shall either issue a 

decision on the appeal based on the documents submitted or 

hold an expedited (virtual) factual hearing. If the 

arbitrator requests a factual hearing, the employee may elect 

to have a union representative present but neither party 

shall be required to be represented by an attorney at the 

hearing. The expedited hearing shall be held via Zoom 

telecommunication and shall consist of brief opening 

statements, questions from the arbitrator, and brief closing 

statements. Cross examination shall not be permitted. Any 

documentation submitted at the arbitrator's request shall be 
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provided to the DOE at least one (1) business day before the 

hearing or the issuance of the written decision without 

hearing. 

H. Appeal decisions shall be issued to the employee and the DOE 

no later than Saturday September 25, 2021. Appeal decisions 

shall be expedited without full Opinion, and final and 

binding. 

I. While an appeal is pending, the exemption shall be assumed 

granted and the individual shall remain on payroll consistent 

with Section K below. However, if a larger number of 

employees than anticipated have a pending appeal as of 

September 27, 2021, as determined by SAMS, SAMS may award 

different interim relief consistent with the parties' intent. 

Those employees who are vaccinated and have applied for an 

accommodation shall have the ability to use CAR days while 

their application and appeal are pending. Should the appeal 

be granted, these employees shall be reimbursed any CAR days 

used retroactive to the date of their initial application. 

J. The DOE shall cover all arbitration costs from SAMS under 

this process. To the extent the arbitrator requests 

additional medical documentation or information from the DOE, 

or consultation with City and/or DOE Doctors, arranging and 

paying for such documentation and/or consultation shall be 

the responsibility of the DOE. 
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K. An employee who is granted a medical or religious exemption 

or a medical accommodation under this process and within the 

specific criteria identified above shall be permitted the 

opportunity to remain on payroll, but in no event 

while required/permitted to enter a school building 

unvaccinated, as long as the vaccine mandate is in effect. 

Such employees may be assigned to work outside of a school 

building (e.g., at DOE administrative offices) to perform 

academic or administrative functions as determined by the 

DOE while the exemption and/ or accommodation is in place. 

For those with underlying medical issues granted an 

accommodation under Section I (D), the DOE will make best 

efforts to ensure the alternate work setting is appropriate 

for the employee's medical needs. The DOE shall make best 

efforts to make these assignments within the same borough as 

the employee's current school, to the extent a sufficient 

number of assignments exist in the borough. Employees so 

assigned shall be required to submit to COVID testing twice 

per week for the duration of the assignment. 

L. The process set forth, herein, shall constitute the exclusive 

and complete administrative process for the review and 

determination of requests for religious and medical 

exemptions to the mandatory vaccination policy and 

accommodation requests where the requested accommodation is 

the employee not appear at school. The process shall be 
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deemed complete and final upon the issuance of an appeal 

decision. Should either party have reason to believe the 

process set forth, herein, is not being implemented in good 

faith, it may bring a claim directly to SAMS for expedited 

resolution. 

II. Leave 

A. Any unvacci.nated employee who has not requested an exemption 

pursuant to Section 1, or who has requested an exemption which 

has been denied, may be placed by the DOE on leave without pay 

effective September 28, 2021, or upon denial of appeal, 

whichever is later, through November 30, 2021. Such leave may 

be unilaterally imposed by the DOE and may be extended at the 

request of the employee consistent with Section III(B), below. 

Placement on leave without pay for these reasons shall not be 

considered a disciplinary action for any purpose. 

B. Except as otherwise noted, herein, this leave shall be treated 

consistent with other unpaid leaves at the DOE for all purposes. 

C. During such leave without pay, employees shall continue to be 

eligible for health insurance. As with other DOE leaves without 

pay, employees are prohibited from engaging in gainful 

employment during the leave period. 

D. Employees who become vaccinated while on such leave without pay 

and provide appropriate documentation to the DOE prior to 

November 30, 2021, shall have a right of return to the same 

school as soon as is practicable but in no case more than one 
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(1) week following notice and submission of documentation to 

the DOE. 

~ CSA Paid Parental Leave 

i. Any soon-to-be birth mother who starts the third trimester 

of pregnancy on or before September 27, 2021, (e.g. has a 

due date no later than December 27, 2021), may commence 

CSA Paid Parental Leave prior to the child's birth date, 

but not before September 27, 2021. 

ii. No documentation shall be necessary for the early use of 

Parental Leave, other than a doctor's written assertion 

the employee is in her third trimester as of September 27, 

iii. 

2021. 

Eligible employees who choose to start Parental Leave 

prior to the child's birth date, shall be required to first 

use CAR days until either: 1) they exhaust CAR/sick days, 

at which point the Parental Leave shall begin, or 2) they 

give birth, at which point they shall be treated as an 

approved Parental Leave applicant for all purposes, 

including their prerogative to use additional CAR days 

prior to the commencement of Parental Leave. 

iv. Eligible employees who have a pregnancy disability or 

maternity disability outside of the regular maternity 

period may, in accordance with existing rules, borrow 

CAR/sick days and use a Grace Period. This eligibility to 

borrow CAR/sick days does not apply to employees during 
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the regular maternity recovery period if they have opted 

to use Parental Leave. 

v. In the event an eligible employee exhausts CAR/sick days 

and parental leave prior to giving birth, the employee 

shall be placed on a leave without pay, but with medical 

benefits at least until the birth of the child. As 

applicable, unvaccinated employees may be placed in the 

leave as delineated in Section II(A). 

vi. If not otherwise covered by existing Family Medical Leave 

Act ("FMLA") or leave eligibility, an employee who takes 

Parental Leave before the birth of the child shall be 

eligible to be on an unpaid leave with medical benefits 

for the duration of the maternity recovery period (i.e., 

six weeks after birth or eight weeks after a birth via C

Section) . 

vii. All other eligibility and use rules regarding CSA Parental 

Leave as well as FMLA remain in place. 

III. Separation 

A. During the period of September, 28, 2021, through October 29, 

2021, any employee who is on leave without pay due to 

vaccination status may opt to separate from the DOE. In order 

to separate under this Section and receive the commensurate 

benefits, an employee must file a form created by the DOE which 

includes a waiver of the employee's rights to challenge the 

employee's involuntary resignation, including, but not limited 
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to, through a contractual or statutory disciplinary process. If 

an employee opts to separate consistent with this Section, the 

employee shall be eligible to be reimbursed for unused CAR days 

on a one (1) for one (1) basis at the rate of l/200th of the 

employee's salary at departure per day, up to 100 days, to be 

paid following the employee's separation with documentation 

including the general waiver and release. Employees who elect 

this option shall be deemed to have resigned involuntarily 

effective on the date contained in the general waiver as 

determined by the DOE, for non-disciplinary reasons. An 

employee who separates under this Section shall continue to be 

eligible for health insurance through September 5, 2022, unless 

they are eligible for heal th insurance from another source 

(e.g., a spouse's coverage or another job). 

B. During the period of November 1, 2021, through November 30, 

2021, any employee who is on leave without pay due to 

vaccination status may alternately opt to extend the leave 

through September 5, 2 022. In order to extend this leave 

pursuant to this Section, and continue to receive the 

commensurate benefits, an employee must file a form created by 

the DOE which includes a waiver of the employee's rights to 

challenge the employee's voluntary resignation, including, but 

not limited to, through a contractual or statutory disciplinary 

process. Employees who select this option shall continue to be 

eligible for health insurance through September 5, 2022. 
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Employees who comply with the heal th order and who seek to 

return from this leave, and so inform the DOE before September 

5, 2022, shall have a right to return to the same school as 

soon as is practicable but in no case more than two (2) weeks 

following notice to the DOE. Existing rules regarding notice 

of leave intention and rights to apply for other leaves still 

apply. Employees who have not returned by September 5, 2022, 

shall be deemed to have voluntarily resigned. 

C. Beginning December 1, 2021, the DOE shall seek to unilaterally 

separate employees who have not opted into separation under 

Sections III(A) and III(B). Except for the express provisions 

contained, herein, all parties retain all legal rights at all 

times relevant, herein. 

September/}~ 2021. 

STATE OF NEW YORK 

COUNTY OF NASSAU 

Mart' 
Arbitrator 

ss. : 

I, MARTIN F. SCHEINMAN, ESQ., do hereby affirm upon my oath 

as Arbitrator that I am the individual described herein and who 

executed this instrument, 

September/~- 2021. 

DOE .CSA, Jmpact Ba::.-gaining. awd 

Martin 
Arbitr 
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Mayor Bill de Blasio: Good morning, everybody. Queens Week continues, and today we're going to
focus on public safety. We're going to focus on the crucial role that public safety brings to the entire
recovery effort. A Recovery for All of Us, Queens, and all five boroughs requires a focus on public safety
for the people of the city, families all over the five boroughs, small businesses, you name it. This is what
helps us come back. We're seeing a lot of progress in the fight against COVID and we're seeing more
and more progress on the public safety front. We got a lot to do on both fronts, but we're going to bring
them together. That's how our recovery happens. Now, this summer, beginning of the summer there was
a lot of concern. We had a lot of challenges. We launched Safe Summer NYC. We said we were going
to do fundamental things – get more cops out in the streets, strengthen local efforts to stop violence,
Cure Violence, Crisis Management System, the things to stop violence before it happens, investing in
kids and communities. Safe Summer NYC really helped us to start to turn the tide. And usually, the
summer is a time when we see a huge uptick in violence. We had some tough, tough moments this
summer, for sure, but when we compare this summer to last summer we saw some real progress. 28
percent fewer murders, 19 percent fewer shootings, real progress because of the men and women of the
NYPD, outstanding work particularly on gun arrest, and tremendous cooperation and connection to the
community. Re-bonding with the community, making an impact. Gun arrests, year-to-date – this is such
a powerful figure – 23 percent up year-to-date, one of the highest, best years for gun arrests in the
history of New York City. We’ve got a lot of work to do, but it's important to recognize the ways the NYPD
continues to improve its approach, continues to make an impact.  

The gun arrests are one part of the equation, closing those gun cases are crucial. That number is
stunning – 100 percent increase in the closure of gun cases compared to last year. And even compared
to 2019, which was the pre-pandemic year when we were doing very well in the fight against crime,
closed gun cases are up 27 percent compared to 2019. This is one of the themes we want to talk about
today, that we started the summer having to do better than 2020, obviously, but now we're seeing in
many parts of the city, the movement, that progress because of the work of the NYPD, is comparable not
to 2020 levels, it's comparable to 2019 levels. That shows the tide is turning. It is not everywhere. We've
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got to do a lot more work, but the fact that there are major parts of New York City, where we're now
seeing the crime reality closer to 2019 than 2020 is a very powerful act of progress or example of
progress. We want to explain it today. You're going to hear from Chief Harrison in a moment but let me
go over just the basics. I want everyone to understand our goal is to get better than 2020, move as much
of the city back to the 2019 level, the pre-pandemic level, by the end of this year, build that platform for
safety and recovery.  

So, using the measure of shootings, crucial, the thing we're looking at so much to address – there are
eight NYPD patrol boroughs, which ones are near 2019 levels or moving towards 2019 levels? Five of
them. We're going to go over that. Five out of eight are moving to 2019 levels or are at them already.
Three patrol boroughs, still, we have major problems in, and that's going to be the focus going forward.
But let's talk about where the progress is. Brooklyn South. Brooklyn South has now returned to 2019
levels. Manhattan South, close to 2019 levels. Since we’re in Queens, let's talk about Queens North.
Queens North has now returned to 2019 levels. Staten Island, under 2019 levels last month. I want to
emphasize that. Staten Island, better than what we saw in 2019, as of last month. And the one that has
been a really powerful pleasant surprise because of extraordinary hard work, Brooklyn North – and
Brooklyn North historically has been one of the places with the biggest challenges, the biggest problems
for decades. Brooklyn North now has done a much, much better job over recent months. A lot of
innovation, important gang takedowns – lower than 2020 levels, pushing them downward, looking to get
Brooklyn North closer to 2019. This is a big deal. This is a place historically would have been considered
one of the toughest parts of New York City. It's one of the places where we've seen the greatest
progress.  

Now, where are we not at all satisfied? We've got a lot more work to do. First and foremost, the Bronx
and Chief Harrison will outline, after he talks about how we got this progress done, the forceful efforts
that are being made to address the challenges in the Bronx. Manhattan North, still an area of great
concern. And here in Queens, Queens South. So, we're seeing a really powerful juxtaposition. Five
patrol boroughs where there's been tremendous progress, some even to the point of meeting the levels
pre-pandemic. Three where we have to put more and more resources and focus, but we believe we
have the tools. Manhattan North and the Bronx, I mentioned, these are both places we’re particularly
focused on the anti-violence jobs program. We talked about that a week or so ago, that over 1,000
people, primarily young people in that anti-violence jobs program – I want you to hear this – zero have
been rearrested. For a lot of people out there, when you hear this, it's going to make a lot of sense to
you. Give, particularly a young person, a job, give them a future, help them turn away from crime and
violence, it works. In Manhattan North, major expansion in terms of Crisis Management System, Cure
Violence, new site in the 3-4 Precinct. All the borough commands, every place where we need
personnel, we're keeping Summer All Out going into the fall. So, there'll be additional officers that are
going to be deployed.  

A couple other key points, something Chief Harrison is doing that is outstanding, a focus on the nexus
between 3-1-1 calls and shootings later in that same neighborhood. This is precision policing and
COMPStat at its finest, seeing a new correlation and adjusting for it and moving resources accordingly.
Focus on drug-related shootings, expanded use of undercovers, focus, of course, on what we talked
about a lot lately, dirt bikes, illegal off-road vehicles. All of these pieces are part of an aggressive
strategy by the NYPD to keep driving crime down, to keep working to get us to pre-pandemic levels, to
expand upon the success in the five patrol boroughs that have seen real progress, and, of course, focus
on the three that need a lot more work. A lot is happening to deepen public safety in New York City and
speed our recovery. And one of the great architects of this effort, I really want to thank him, he is tireless,
and he always finds a new solution. I want to brag on Rodney Harrison. Whenever confronted with a
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problem, he finds a new solution. And look no farther than those record levels of gun arrests. That was
so much of his strategic work to find new approaches. It's making a big, big impact to keep Queens
residents and New Yorkers safe. Proud son of Southeast Queens, Chief of Department, Rodney
Harrison. 

Chief of Department Rodney Harrison, NYPD: Mr. Mayor, thank you so much for those kind words.
Before I get started, if you don't mind, I want to share my condolences for the loss of Leonardo Chavez.
Leonardo was a police officer for the Transit Bureau. He leaves a family behind and he lost the fight to
COVID. So, I just ask for everybody to continue their support and thoughts as well as their prayers for
his loved ones.  

Mayor, you spoke about some of the numbers, and I want to humbly share some of the numbers with
you as well. Since June 13th, shooting incidents were up 634 compared to 386. That's a number of 248
shootings. That's an astonishing number for shooting incidents within New York City. But the great work
by the men and women of the NYPD – and I am proud to report, the last 14 weeks we have cut that
increase down to 30. We are currently at 1,160 shooting incidents year-to-date compared to 1,130.
That's a phenomenal, phenomenal job by the men and women of the NYPD. You know, Commissioner
O'Neill uses the phrase all the time, he goes, this does not happen by accident. And he's absolutely
right. There was a lot of great work done by Jimmy [inaudible] the Detective Bureau, great work by a lot
of the men and women from our public safety officers that are getting guns off the street. And if you just
take a look at the Bronx – and I know we're struggling with some of the shooting incidents there, but they
were able to get 882 gun arrests year-to-date. That's a spike – or excuse me, not spike but increase of
204, for a 30 percent increase. Unbelievable work being done in Brooklyn. We [inaudible] take a look at
Brooklyn as a whole – shooting incidents, we are down 389 versus 491. That is a decrease of 20
percent. Compliments of Judy Harrison, compliments of Mike Kemper. And as much as we see some
struggles in Queens South, I look at the borough of Queens as a whole – right now we're even, 173
versus 173. And those numbers are still trending down as well. And we're going to continue to do our
strategies in the Bronx, which is to make sure we put enough resources out there to make sure we
interdict some of the gang violence that we've seen plague the borough of the Bronx. And that with a
combination of our precision policing, strategically going after our most problematic [inaudible] crews, I
am very optimistic that we're going to turn the Bronx around.  

You know, one of the things that we're looking at, Mr. Mayor, is how we deal with the youth and how do
we get them out of these gangs and how do we get them to not be part of some of the violence. And with
the leadership of Kevin O'Connor and the YCOs and engaging youth that happened to be part of some
of these [inaudible] crews we're engaging the family and making sure we get them the appropriate
resources to help them and help these youth to get out of some of these problematic gangs. I’ve shared
this before regarding our Options Program and how we’ve had 10,000 youth throughout the city be part
of this emotional intelligence virtual reality program that’s been put together by youth in New York City.
We also have been able, through the Options Program, giving hundreds of youth summer jobs. That's
the strategy that's going to work, working with the youth, and making sure that they don't have to partake
in some of the gang violence. You take a look at some of the great work we're doing in the Rockaways,
Lieutenant Lenora Moody, the Rockaway Colts. It's a football program. It's a mentoring program. It's
paying off so many great dividends, working with the Department of Education as well as making sure
we mentor as well as also deal with the academics to change some of the youth around in the
Rockaways. We are now looking to take that program out to Manhattan. Winston Faison, Inspector
Winston Faison from Community Affairs, he has an aviation program at the NYPD community center,
teaching youth aeronautics. We're looking to expand another NYPD community center out in the Bronx.  
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And last but not least, now that schools are open, and we had major success of this back in 2019,
getting the NCOs, the neighborhood coordination officers, to go back into the schools, to talk to youth,
talk to them about the importance of how to stay out of trouble and making sure they sustain those
relationships, I think is going to be a positive way of getting these young men and women out of these
situations where they, unfortunately, sometimes too often we're seeing, be resulting in some type of
violence. So, the strategy, Mr. Mayor, is dealing with the youth. I like our partnership with our District
Attorney's Office. I like our partnership with a lot of the agencies throughout the city, and we'll definitely
getting this right throughout the rest of the year, sir. Thank you very much. 

Mayor: Thank you so much, Chief. Chief, I really appreciate how hard you're working, how hard the men
and women of the NYPD are working. And, again, we're seeing results, more to do, but clear results,
proving that we can turn the situation around and turn it around quickly. And it's going to really help our
recovery and our recovery is going to help improve public safety. There's still a missing link though.
We've talked about this a lot. It is our court system. There has been progress on gun cases. I want to
thank everyone in the court system for that, the DAs, the judges, everyone at the Office of Court
Administration. That helps. That helps a lot. That shows that more can be done, but what we're not
seeing yet is enough progress overall. We still don't see a fully functioning court system and it's hurting
us. So, here's what we need the courts to do. Treat all felony cases the way you're treating gun cases
right now. Expedite, get the whole process moving. Same for misdemeanors. We cannot have a partial
court system. We can't have partial justice. It doesn't work. It gums up everything else. It's affecting
public safety, it is affecting the situation on Rikers. We need a fully functioning court system. I want to
hear from someone who represents a district in the Bronx that is feeling the effects of not having a fully
functioning criminal justice system and understands why we need the courts fully open and what it
means for his neighborhood. My pleasure to introduce Council Member Oswald Feliz.  

[…] 

Mayor: Council Member, that is a lot of common sense right there. I want to thank you. You just laid it
out beautifully, clearly. If we don't have our courts fully open, the whole rest of the system doesn't work
enough for everybody's safety and for justice. Thank you for putting it so clearly and thank you for being
a strong advocate for your community.  
   
Now, speaking of communities, a lot of the best solutions to violence and to crime are at the community
level. This is something I give Chief Harrison a lot of credit, for recognizing the powerful impact that
community-based solutions to violence can have. And we have been investing more and more each
year. In a few minutes, you’re going to also hear from Borough President Donovan Richards, who's been
a big champion of this, investing in community-based solutions to violence – Cure Violence movement,
Crisis Management System. I’ve got to tell you, we've invested more every year and we've seen more
results every year. This has been a New York thing. This has been something New York doubled-down
on, the community-based solutions to violence, and we proved a model that works that's now the
national model that President Biden is turning to of how we can combine community-based solutions to
violence with the great work of our police officers and get to a whole better place.  
   
Tomorrow, I'm really looking forward to joining a wonderful organization, 100 Suits for 100 Men. They’ll
be opening their new Cure Violence, Crisis Management System headquarters in Laurelton, Queens.
And this is about reaching more neighborhoods more deeply, stopping violence before it happens. We
know that community-based efforts often are the best way to help young people get on a better track, to
stop a conflict that's spinning out of control, to resolve it, to mediate it, to stop the violence. Tonight, I'm
going to one of the places that prove that best, in Queensbridge. The Cure Violence, Crisis Management
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efforts in Queensbridge, and some of the best and strongest in all New York City, in all the country, and
they’ve proven the impact of this movement. Tonight, there's something really special happening. The
community’s being gathered for a vote on where to put resources that we're helping to provide and the
community’s going to decide which efforts they want to see more of, which types of youth programs or
sports programs, community gardens, whatever they believe is going to help most to bind the community
together. This is exactly what we want to see – grassroots involvement, grassroots commitment to
changing the trajectory that we've seen before, and it works. And I want you to hear from someone
who's been leading the way, really believes in what the community can do to find solutions. She's
Executive Director of the City's Office of Neighborhood Safety. My pleasure to introduce Renita
Francois.  
   
Executive Director Renita Francois, Mayor’s Action Plan for Neighborhood Safety: Hello. Good
morning. Thank you, Mayor de Blasio. So, since 2014, the Mayor's Action Plan for Neighborhood Safety
has worked to increase safety in communities disproportionately impacted by violence and the many
inequities that affect the quality of life and wellbeing of residents. As part of the office of neighborhood
safety, the Crisis Management system works with those who are at risk of doing harm or being harmed
by gun violence, while the Mayor's Action Plan for Neighborhood safety works to change the
environment around them, investing in effective the coordination of City services, addressing challenges
with the physical infrastructure, and building community power to transform their own neighborhoods.
Through NeighborhoodStat, we’re [inaudible] the voices of those closest to the experience, bringing
residents together with City agencies and community-based organizations and building their capacity to
make decisions about the resources that come into their communities. Part of that process is giving
every-day New Yorkers the power to decide how to spend money that has been invested in their
community for public safety.  
   
So, today, during Queens Week – during Queens Week, out at local neighborhood [inaudible]
Queensbridge Houses, the resident stakeholder team supported by Jacob Riis Settlement, and the
neighborhood safety initiatives team at Center for Court Innovation, along with our office will be leading
their neighbors through this process of voting on solutions that range from community-led strategies to
reduce gun violence, to enhancing the physical conditions of their development. NeighborhoodStat is a
critical step towards the power sharing with community that has to happen in order for us to sustain the
safety outcomes that we want to see for our city. And evidence bears that violence can be mitigated by
investing in opportunity and building a strong cohesive network of residents who set the tone for their
own community norms.  
   
So, by the numbers, and because there's still more work to be done, we know this, but in the map
developments – the 15 developments part of this initiative year-to-date, murders are down 15 percent,
index crimes are down nine percent, and shootings are down 21 percent. And in Queensbridge, where
we will be today – Queensbridge is down to 20 percent in index crimes. There have been no murders
this year. And we're down 75 percent in shootings, eight versus two from less – last year to this year at
this point. And for context, at this point in 2019, there were five shootings in Queensbridge. So, we are
doing better. We are working with residents to build the strength with their communities and we look
forward to doing more. So, thank you, Mayor de Blasio for the opportunity.  
   
Mayor: Renita, thank you. I want to ask you something, because I think you hit on something really
powerful and I feel there's still so much that the public, the whole public of New York City need to
understand about the power of these approaches. You made a point about the community determining
what would uplift the community and how that creates a different reality, a different set of expectations –
that community empowerment and the direct connection that it makes to safety. Could you just expand
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on that, that, for example, if people want to do community garden, how that actually has an impact on
safety?  
   
Executive Director Francois: Yeah. So, the physical environment especially, residents talk to us a lot
about the conditions that they see around their neighborhood. They know if a light is out, if a door is
open, if there are activities happening in their communities that they think decreases the wellbeing and
the quality of life, they know that better than anyone, they're there 24/7. And so, what we see is that
residents tell us, you know, we want to not just create a community garden, but we want to make
opportunities for residents that come together, to get to know each other, to weave that social fabric that
makes people comfortable enough to say, hey, you know, we observe this, let's get together and try to
do something about it. Queensbridge is a very diverse community. One of the focuses of that community
is bringing people together that speak different languages, that come from different cultures, so that they
can get together to build that sense of community in their neighborhood. And all of these really hands-on
things are just ways for them to strengthen their connections to one another. And that connection is the
thing that promotes and keeps safety together, that’s what's building trust between them and the people
who work in the community like the police force, like the community-based organizations, like the other
agency partners that serve their community. It's all about the social fabric.  
   
Mayor: That's really beautifully, beautifully explained. And thank you, Renita. I think this point is the
wave of the future. And what Renita laid out in terms of the progress made in Queensbridge is striking. I
know that it brings a smile to Rodney Harrison's face when we see the community-based solutions
making such an impact. But it is about building community. And maybe if I could even say further, what
modern society has done to undermine community, rebuilding some of what we used to have in the way
of community as the underpinning of safety. This is extraordinarily powerful. Thank you, Renita, to you
and all your colleagues and everyone in the Cure Violence movement, the Crisis Management System.
It’s having a huge impact.  
   
And, as promised, I want to now turn to someone who's been one of the biggest boosters of this effort.
He was the Chair of the Public Safety Committee in the City Council and led the way on a host of
reforms. And all throughout this week in Queens, we've been focused on how to improve the life of
communities and that makes such a connection to how we improve public safety overall. So, here to talk
about public safety and the things we've been doing throughout Queens Weeks – Queens Week. Every
week is Queens Week to you.  
   
Queens Borough President Donovan Richards: Every day –  
   
Mayor: Every day, there you go. The Borough President of Queens, Donovan Richards,  
   
Borough President Richards: Thank you, Mr. Mayor. And let me start off by saying, it's been a joy to
have you in Queens all week. But, more importantly, a joy in you delivering for Queens. A lot of money
came home. And before I start, of course, I have to wish my mother, Carole Richards, a happy
birthday this morning – love you, mom – have to do that. Love you, thank you for all your support and
sacrifice. And this morning, I was out in Southeast Queens, and I was so encouraged, dropping my son
off to school today. Today was CEC 29’s Take Your Child to School Day for fathers across Community
Education Council 29. We had over 100 fathers at my son's school this morning, dropping their kids off.
And so, I want to commend them and thank them for their commitment to making our communities
better.  
   
And, of course, this has been a real historic week for Queens. And as we talk about safety, and I guess
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we'll go into that, because we made a historic announcement this week and this is something the
community has been calling for, for 40 years – the need for service and opportunity from the Police
Department in Southeast Queens. And, of course, we want to thank you for your allocation of millions to
create the 116 Precinct, which is one part of the solution. Of course, it's going to have a community
center space and some street plaza space, but we know that police are only one part of the solution.
The Crisis Management system has been a proven program that has enabled us to ensure that there
are community-based led solutions when it comes to producing public safety. And, of course, I want to
shout out 100 Suits for 100 Men, Kevin Livingston, who's done some phenomenal work on the ground.
But even the work you've done to expand Crisis Management into Woodside, into Astoria, and we heard
of the great work – who could have imagined in Queensbridge Houses, we would have zero murders.
That is something that – as I go to a Nas concert tonight – in Queens, that is something we can all
celebrate here in Queens. We also know that the precinct is not the total solution and we want to thank
you for keeping your commitment of building out a brand new state of the art community center as well,
a $92 million commitment from the Mayor to ensure that we're doing preventative work, to keep our
young people out of the streets. You can't incarcerate your way out of crime. totally. We have to make
sure that there are preventative measures being put in place in that there's opportunity and access just
like in every ZIP code. Your socio-economic, or your race, or your geography should not be the sole
determinant when – if you have a community center in your community. So, I want to commend you for
that, Mr. Mayor.  
   
And fast forward into a lot of the historic investments you've made this week. And I just want to check off
the list – Queens Museum, we're going to build out the first children's museum in Queens, $26 million;
the Queens farm, nearly, I believe, $20 million as well. We're going to build out an education center for
our children in Queens as well. The completion of – now, the last phase of Queens Boulevard redesign. I
want to thank you for that, because we need this to ensure that safe streets are for everyone. You know,
our streets are not just for cars, they are for pedestrians – for people who want, who need to walk –
pedestrians. They’re for people who want to cycle and we need to make sure that our streets are safe
for everyone. And then, yesterday, we had an exciting announcement about a $13 million allocation from
you, Mr. Mayor. And, of course, I have to shout out my brother, Costa Constantinidis, who's now with the
Variety Boys and Girls Club, a $13 million investment in the completion of the Charybdis Playground.  
   
And then, today, I'm excited about what we're going to do in a little while – a $21 million allocation going
into the Gwen Ifill playground and Southeast Queens. And I want to also speak about another center
that's going to be built, and I'm working with the Mayor on this – the reconstruction of the Variety Boys
and Girls Club out in Astoria, a community center that serves Western Queens. And that's going to be
an exciting announcement that we will make sooner than later. I put about $5 million in, Mr. Mayor, there.
So, I want to thank you for your commitment. And then, yesterday, we also announced close to a little bit
north of $20 million with some more money from the Mayor to now reconstruct the Woodhaven Library in
Queens as well.  
   
I’ll end in just saying, we have a tropical storm coming and there may be questions on that. Doesn't
seem – they reported it's not going to be as bad, but we're working with the Department of
Environmental Protection now to make sure catch basins are cleaned up. But I also want to thank you –
your office for their continued commitment in helping residents rebuild in post the last storm we had. And
sending plumbers in this week has really been great, because a lot of people did not have gas on,
because they could not afford a plumber. And the City has really made some concerted efforts to really
make sure that we're reaching those local residents. And I just want to plug today also, at Borough Hall,
if you are someone still suffering the effects of Ida, or if you're, in general, in need of any resources,
we're having a resource for being hosted by the Mayor. and co-sponsored by my office from 1 to 5:00
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PM at 120-55 Queens Boulevard. Every agency it looks like in the City of New York will be here and
commissioner. So, please come on down.  
   
And just the end, Mr. Mayor, I know I won't be with you tomorrow, you'll probably be on the Brian Lehrer
show around this time. We had a great time at The Door restaurant this week in Southeast Queens. And
today, because of all the bacon you brought home for Queens, we are going to give you some ribs from
Queens Bully. And I'm going to thank Rohan. And, of course, we support our small businesses across
Queens County, but they are a new hip restaurant right here in Queens with some of the best barbecue
in the world. And I'm going to present you with some ribs, because you did ask for a good ribs place and
we didn't make it down to the Rib Shack, but I wanted to make sure that Queens Bully was plugged.  
   
So, thank you so much. It's been an honor. We still have a lot of work to do as we – as you alluded to, to
ensure that Queens continues to become what the safest borough. Of course, that's my obligation. We
want to save city, but my job is to make sure that Queens is. And these investments are really going to
go a long way in ensuring that we're not just going back to normal, coming out of this pandemic,
because normal was never good enough for the residents of Queens. That’s why we were the epicenter
of the epicenter of this crisis. It's really about making sure that we're investing in the places we need to
and building back better so that we're never back here again. So, thank you, Mr. Mayor. It's been a joy to
host you, once again, at Borough Hall, and you're always welcome to come back and bring your
checkbook as well.  
   
Mayor: Amen. Okay. Bring the bacon and you get ribs, that's the message I just heard there. And, thank
you, Borough President. And yes, we had an amazing time at The Door restaurant, strongly recommend
it. Excellent jerk chicken, among many other wonderful things. So, thank you for spending the time
together this week and the good work we've been able to do together.  
   
Now, Queens Week, all week, amazing things, but it's also Climate Week. And, obviously, the eyes of
the world are on New York City’s U.N. General Assembly, and so much of the conversation is about
climate. We, all week, have been talking about doing things differently. We started the week talking
about a groundbreaking and massive plan, which we are fully funding [inaudible] for hydro power, solar
power, wind power to come to New York City. We talked yesterday about making electric vehicles
ubiquitous in our City fleet and making electric vehicle charging stations, something you'll see all over
New York City, something the City of New York will focus on.  
   
Now, we want to talk about doubling down on wind power. And not just using wind power, but making
New York City one of the global capitals of wind power, because where we are is perfectly situated near
some of the most promising areas off shore in the entire nation for wind power. And we want New York
City to be the center of this new industry. This is a – not just a today plan. This is a long-term plan to
build up our capacity. We're putting almost $200 million into this plan. It will take between 10 to 15 years
to fully achieve, but it is worth it. We should be the hub for the wind industry in this nation. We're going to
develop world-class infrastructure. We're going to develop the training programs, especially working with
CUNY to get New York City residents ready for these jobs of the future, apprenticeships, you name it.
The impact on our economy is going to be huge. We predict 13,000 good-paying green jobs just initially.
I think is going to grow from there. We're going to focus on getting jobs to some of the communities that
have been hardest hit by COVID, by the climate crisis, turning crisis into change and getting those jobs
for folks who have been afflicted by the crisis. But here's the underlying power of this initiative, we must
change the trajectory on climate. By turning in power for this intensive new initiative, we can reduce 32
million tons of carbon dioxide in our atmosphere – the equivalent of taking a half-million cars off the
road. These are big, big things we're talking about all week that changed the reality fundamentally. And
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we are ready to do bold things in New York City. So, I'm putting in place a plan that will go on for years
and years to make us the renewable energy capital, the wind capital of America. And you might ask
yourself, well, how is that plan going to be continued once you leave office? Are you certain there will be
the focus and the commitment to turn New York City into a great renewable energy capital? I want to tell
you, yes, I am. I am, because I believe in New Yorkers, but I also believe in one New Yorker in particular.
And the election’s a few weeks away, but I will give you a prediction that the person you're about to hear
from will be the next Mayor of New York City. He has been adamant change-agent, someone who sees
possibilities that often conventional wisdom doesn't recognize. And he understands the climate crisis is
something we have to address head on here in New York City, and I have full confidence he will lead the
way. My pleasure to introduce the Borough President of Brooklyn, Eric Adams. 

[…] 

Thank you so much, Borough President. I know – over the many years we've known each other, what I
love is you always see the future and possibilities and the ability of New York to reach these really, really
new, powerful places. So, I am happy to hand off this ball to you and I look forward to watching New
York City blossom as a renewable energy capital of America. Thank you for your leadership.  

Brooklyn Borough President Eric Adams: Thank you. 

Mayor: Now, I want you to hear, everyone, from someone who has really been passionate working for
this day and has put a lot of work, with her team, into building up the infrastructure that Borough
President Adams just talked about so that we can be positioned to play this crucial role in the world. She
does a great job leading our city's Economic Development Corporation, but she's also understood that
economic development must be synonymous with addressing the climate crisis. President and CEO of
EDC, New York City EDC, pleasure to introduce Rachel Loeb. 

President Rachel Loeb, Economic Development Corporation: Thank you so much, Mr. Mayor. Good
morning. And thank you, Borough President Adams, for joining us as well. I am so delighted to be here
to join in this really important announcement. When we talk about a green economy, what we're really
talking about is renewable energy and the jobs of the future coming together. And we know that there is
no economic health without climate health. So, our vision lays the groundwork, as the Mayor said, to
make New York City a hub for the offshore wind development, an industry that is going to bring all levels
of jobs for New Yorkers and offer our neighborhoods clean, alternative energy. Currently EDC oversees
the development of offshore wind at the South Brooklyn Marine Terminal in Sunset Park, Brooklyn. With
this vision plan, we are positioned to expand our efforts. Combined with a federal and state focus and
New York City's unique ingredients – our location and our talent – we are poised to lead this industry like
no other. We also have the opportunity to build an industry from the ground up with that special New
York City secret sauce.  

So, what's our plan? As the Mayor mentioned, we're going to invest $191 million and create 13,000 jobs
in an offshore wind ecosystem. Our core strategies are threefold. We're going to develop best-in-class
sites and infrastructure. We're going to prepare local businesses and New Yorkers to enter this
workforce. And we're going to promote innovation in the offshore wind industry. Supporting MWBEs and
other local industries today so that they have the right training and tools to compete in this new industry
is important so that they can access the $70 billion supply chain opportunity. Supporting innovation
today so that new technologies and approaches are created here in New York City that we can export to
the rest of the world. And we're going to do all this while directing at least 40 percent of the jobs and
investments towards women, minorities, and environmental justice communities. And as the Mayor said,
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this is going to have a real impact for New Yorkers. We're going to also remove 34 million tons of CO2
from the environment. 

It's also a unique opportunity for us to increase diversity in the waterfront construction field. So, we're
partnering with CUNY Now to begin training New Yorkers today so they can participate as the industry
develops. And we're also partnering with capacity building partners, so that minority and women-owned
firms are ready to compete on a more level playing field. But we can't do it alone. And so, we have to
have industry leaders at the table with us. So, we're going to deepen our strategy and our success
[inaudible] advisory council composed of community, business, and nonprofit leaders. So, today I'm also
pleased to introduce our co-chairs of this Industry Advisory Council – KC Sahl of VHB Consultants who
leads the Northeast Energy Market and is a leading voice in the growth of the offshore wind industry in
the United States, and Elizabeth Yeampierre. She's the Executive Director of UPROSE and the national
co-chair of the Climate Justice Alliance. And I can personally attest that she has been an incredible
partner and champion as we build this vision today. So, I want to thank you, Mr. Mayor, for your support,
for this investment, and we are so ready to get to work. Thank you very much.  

Mayor: I know you are, Rachel. I appreciate that winning spirit, go out there and change the world. And
you just mentioned Elizabeth Yeampierre, who is such an amazing advocate for environmental justice,
and someone who has an impact, not just here in New York City, but nationally through her leadership.
So, let's hear her talk about how important this development is. Elizabeth, welcome.  

[...] 

Mayor: De nada. Elizabeth, thank you for your leadership. I also – you've given me a new quote I'm
going to use, pipelines are bad, vines are good. I like that. 

[Laughter] 

I learned something new today. Thank you, Elizabeth, for your passionate leadership. And we're very,
very glad you're going to be helped leading to – leading the way on this initiative. All right, everyone, we,
as New Yorkers, we understand the climate crisis. We felt the climate crisis. We felt that way back with
Sandy, the worst natural disaster in our history. And we felt it with two hurricanes in two weeks and
unprecedented weather we saw with Hurricane Ida. I said that we are going to do things differently from
now on, because we're dealing with a climate crisis. So, we're talking about the storm that's coming later
on today. And what we're going to do is over communicate and let people know, even though officially
this looks like a limited storm we have learned over and over again that our projections are not always
right, and it's better to be safe than sorry. So, the National Weather Service, their forecast is a total of
one to one-and-a-half inches of rain for the whole storm event. That, per se, would not be too troubling,
except there's a 50 percent potential of one inch of rain in an hour. Now, remember in the case of
Hurricane Ida, we had over three inches of rain in an hour, a whole different reality, but even an inch of
rain an hour can cause real problems. The National Weather Service does have a Flash Flood Watch in
effect.  

We have City agencies out – Department of Environmental Protection, Department of Transportation out
right now doing preparation work focusing, of course, on areas that are prone to flooding, focusing on
certain roads, catch basins. We have a Notify NYC message out, and I want to emphasize that message
to all New Yorkers. Please, later on today in the afternoon, the evening, exercise caution when traveling.
The real concern here is the roads that are prone to flooding. Again, not a huge rain event based on
what we're hearing now, but enough that in certain places you're going to see flooding in roads. We
know how dangerous that can be. Listen for the updates, adjust your plans, exercise caution. If you see
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what looks to be a big concentration of water, don't drive into it. It can be dangerous. We've learned that
over and over again. And with basement apartments, again, this is much, much less than we saw with
Ida, but we want to be very, very careful after everything that people have been through. If you live in a
basement apartment, please keep constantly aware of these updates, please be ready to get to higher
ground if this storm is worse than is what is being projected now. So, we're telling people early in the
day, and we'll be sending out alerts, get ready to move if this storm picks up and if we see high levels of
rain. We want people ready. We're going to constantly communicate based on what we're seeing today.  

Okay. Before we go to our indicators, quick update on something we've been talking about all week, the
intensive efforts that are being undertaken right now to turn around the situation Rikers Island. I've been
having regular conversations with First Deputy Mayor Dean Fuleihan and Commissioner Vinny Schiraldi,
and a host of other members of administration. We’ve been working very closely with the State,
numerous conversations with the Governor and her team. We see a real impact already in the time for
new people coming into Rikers, the intake time has been greatly reduced. That helps encourage a
healthier, safer environment. People are not together as long, that time is going down greatly. The shifts
that workers are working are being adjusted. Fewer and fewer workers working those long shifts, thank
God. A lot of resources being brought in, a lot of relief being brought in, but yesterday another major
development – I said very bluntly that the union, COBA, that represents the Correction officers, had
been working, unfortunately, against the interest of officers by discouraging people from showing up to
work. We went to court and immediately the union has changed their tune and now has issued a
statement formally encouraging officers to show up at work, support their fellow officers, keep the
environment safe for everyone. We are seeing a great reduction in absenteeism already. We've been
very tough on those who are letting down their fellow officers by not showing up. They are being
suspended, but the vast, vast majority are showing up and actually showing up in greater numbers now.
So, all of these pieces are moving. We see real improvement, there's major challenges, but on the
things that we can have an impact on, we're seeing major improvements. We expect to get a great deal
– a large number of inmates out of Rikers in the coming weeks, working with the State. But again, going
back to the court system, we are asking the court system to please immediately schedule cases for 500,
at least 500 of the inmates who have been in Rikers long-term awaiting trial. We need the court system
to schedule those cases so we can keep everything moving forward. 

Okay, we're going to do indicators now. And, again, the first one is always about the vaccination doses,
real progress. We're seeing very healthy numbers day by day. And some of the most powerful mandates
are only going to start taking effect next week. So, you're going to see those numbers keep going up.
Doses administered to date, 11,314,675. And right now, we are now well over 81 percent of adults
having received at least one dose. I really want people to dwell on that number. Over 81 percent of
adults in the city have received at least one dose. We're almost to the point now, 70 percent of the total
population having received at least one dose. So, really, really important. Number two, daily number
people admitted to hospitals for suspected COVID-19, today's report, 132 patients. Confirmed positivity,
only 9.29 percent. That's good. And here's the one that's most important in this category. Hospitalization
rate per 100,000, 1.03. Very important, very much in the right direction. Finally, number three, new
reported cases on a seven-day average, today's report, 1,434 cases. Finally, a few words in Spanish
and the focus is where we began on public safety and the way public safety is the foundation of a strong
recovery of this city. 

[Mayor de Blasio speaks in Spanish] 

With that, let's turn to our colleagues in the media, and please let me know the name and outlet of each
journalist. 
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Moderator: Good morning. We will now begin our Q-and-A. As a reminder, we are joined by Chief of
Department Rodney Harrison, Queens Borough President Donovan Richards, Dr. Jay Varma, Dr. Mitch
Katz, Director of MOCJ Marcos Soler, Department of Corrections, Commissioner Vinnie Schiraldi, and
Emergency Management Commissioner John Scrivani. Our first question today goes to Andrea from
CBS.

Question: Hi, good morning, Mr. Mayor. Thank you for taking my questions. I just wanted to ask about
the DOE vaccine mandate and the decision from last night. Councilman Treyger tweeted today that DOE
central staffing, he's hearing, is going to be redeployed to schools next week to deal with a staffing
shortage, but it's unclear if there'll be required to teach. Can you just – is that true? And what is the plan
for next week in terms of potential staffing shortages?

Mayor: Thank you for the question, Andrea. First of all, let's focus on what the judge decided. The judge
said that the city's vaccine mandate for educators and staff in our schools is absolutely appropriate. It is
legal, it is fair, and we're moving forward with it on Monday. Second, we've had relatively few requests
for medical or religious exemption. Again, each of those gets reviewed individually. Some of those will be
approved some won't by definition. So, we do not see a noncompliance. In fact, we see very high levels
of compliance growing every day, but to the point about being ready to re deploy resources, as we've
said, we have thousands and thousands of vaccinated experienced substitute teachers ready to go.
That's the obvious first go-to, but it's also true that central staff has thousands of educators, certified
educators, who could step into different roles if needed. So, they’ll be ready, but the reality we're seeing
right now is we think the overwhelming majority of our educators and staff are going to be there on
Monday having gotten that first dose and moving forward, go ahead, Andrea.

Question: So, what does that mean for those who don't? Because it's still – from what we're hearing –
it's still, even though there is overwhelming compliance, there's still thousands of staffers who right now
haven't gotten the vaccine. So, what does that mean for them? Are they going to get a letter Monday
morning? What’s the message for parents?

Mayor: Well, the message for parents is that you're going to have buildings that only have vaccinated
adults in them, period. The process is still continuing, and I understand the sense of urgency in your
voice, I respect it, but I want to tell you from the position of the work we're doing, we got all the Thursday,
all of Friday, all of Saturday, all of Sunday, and people are out there getting vaccinated. I have no
question we're going to close the gap intensely and look someone who decides between now and
Monday that they don't want to come to work with that to get vaccinated. Well, the consequences are
made really clear by the arbitration. In short order, they're not going to be getting a paycheck. I think the
vast majority of educators and staff want to serve kids, want to keep getting paid, and the trend lines
very, very good. We'll put out –you know, a lot of people follow up and go over to exact protocols with
you, but any situation where additional staffing is needed, we have staff that can be deployed very
quickly to wherever they're needed in the city.

Moderator: Our next question goes to Dana from the New York Times.

Question: Hey, Mr. Mayor, I – you know, Eric Adams has committed to moving forward with your wind
power initiative, but he's pretty pointedly not committed to moving forward with your Rikers plan to close
Rikers and replace it with four borough-based jails. Are you at all concerned about that future, the future
of that plan under the Adams administration?

Mayor: I have talked to Borough President Adams about this and, Dana, I know you a long time, I'm
sure you're basing what you said on the information you have. The information I have is straight from the

Case 21-2678, Document 16, 10/26/2021, 3200337, Page81 of 205



horse's mouth and he's told me he is moving forward. So, I think he has concerns about some of the
specifics of the community-based jails and that's understandable, and that's still being worked on, the
specific work continues there, but I've never heard him disagree with the notion of closing Rikers and
moving to alternative sites, and I believe these sites are the ones that are ultimately going to move
forward, and there's a lot of support for getting out of Rikers. Go ahead, Dana.

Question: Thank you. On another note, can you speak a bit about this food delivery protection
legislation that you have promised to sign? You know, why it's important? And do you yourself use food
delivery apps?

Mayor: I do not use food delivery apps. I like to deal with the restaurants, well, I mean, nowadays I don't
do a lot of food delivery, but when I'm going back home in a few months, I have real relationship with
restaurants in my community when I order out, I just deal with them directly. Which is, I like it better, cut
out the intermediary and just support the local restaurant directly. This legislation is important. Delivery
workers have gone through so much in this crisis. All working people have and anything we can do to
lighten the burden to make their lives a little easier to help them recover, we want to do, I know the City
Council feels that strongly. We've been working together on this legislation, and I look forward to
supporting it.

Moderator: Our next question goes to Chris from the Daily News.

Question: Hi, Mr. Mayor. Thanks for taking my question.

Mayor: How are you doing, Chris?

Question: Good. How are you doing? I wanted to ask on a Borough President Adams, you said you're
excited to hand over the reins to him and have confidence in him as the likely next mayor. The Borough
President has not been quite as polite whilst speaking of the state of the cit currently. He has called it a
dysfunctional city that's been dysfunctional for so many years, it's a city in disorder and the out of control
while speaking about crime and relations with the business community. I guess I'm wondering, you
agree with that characterization from the Borough President, or do you take issue with that?

Mayor: The Borough President and I, again, we have a relationship that goes back decades, and we
see eye to eye on a wide range of issues, and I really think he is the right person for this moment in
history to take us to the next level. I haven't seen every quote, but I can tell you, we've talked plenty of
times about the fact there's a lot of things we want to see government do better. He and I share that
view. We definitely want to see us get back to the kind of public safety we had pre-pandemic. And he
was often someone I worked with closely on those neighborhood policing efforts. We share values on
that. He was one of the people actually led the way on things like having the community involved in
choosing precinct commanders, which is a plan I announced with him, in fact. So, I think there's a lot of
common ground. There's problems and like any candidate he's talking about problems that have to be
addressed, but I have a lot of confidence in his vision and a lot of confidence that we'll work well
together to get things done. Go ahead, Chris.

Question: Thank you. On a different note, on Rikers, I know you found time today tour the One World
Observatory with the royals, why can't you find time to tour Riker's Island?

Mayor: It's not about time, Chris. I've been very clear about that. I am focused on making the changes
we need to make it Rikers. I described earlier, this is many times a day. The work is being done in
different ways, working with members of my team, working with the State, we're getting a lot of results
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done. That's where my focus is now. I'll be touring it, but I want to get more of these places – these
pieces in place first before I go out there.

Moderator: Our next question goes to Elizabeth Kim from Gothamist.

Question: Good morning, Mr. Mayor. Thanks for taking my question –

Mayor: How are you, Elizabeth? 

Questions: I'm good. Earlier this week, there was a group of Queens homeowners who were staging a
protest in front of Queens Borough Hall. They say that flooding has just been a reoccurring issue for
them for not just years but decades, and they want the city to do something more in terms of getting a
more expert assessment of what can be done to correct the issue and possibly even consider buying
them out. What do you think of that? I mean, the state did that in Staten Island after Sandy because
those homes were considered just too vulnerable to flooding. What do you think about something like
that?

Mayor: I don't know the specifics, but it's a worthy conversation. So, Elizabeth, we, as part of the task
force that we put together, which will be announced in results of on Monday, we're certainly looking at
the different parts of the city and what we need to do going forward. I would be careful with any
comparison to Sandy, because in Sandy we saw situations where houses were just destroyed outright,
literally uninhabitable, and that's a situation where I think it's always legitimate to say, is this an area that
still makes sense going forward and work with the community on that? I think we saw something very
different with this kind of flooding, but it's still very, very serious. We're going to talk about the different
things we can do for different neighborhoods. If homeowners have ideas of how we can help, we want to
hear it. But I have not heard before you asked this question any proposal to think about having areas
that we think, you know, aren't viable. I haven't heard that before and I wouldn't imagine that to be the
case, but we'll certainly assess. Yeah, go ahead, Donovan.

Borough President Richards: And let me just go, because I represented the Rockaways coming out of
Sandy and during Sandy, worked for my predecessor in the City Council. And when we did the buyouts
out in the Rockaways, one thing that was unique because I did hear the proposal was that we had a lot
of public land to move people further inland. This specific neighborhood does not have public land that
the city can go on and necessarily build new homes on. The second thing I would say is that DEP, and
we did a call with DEP to get updates on all of the infrastructure projects, which actually was pre-
planned prior to Ida, we had got about $2 billion from the Mayor, 55 projects, and the residents of
certainly correct that 40 years of disinvestment in neighborhoods like southeast Queens led to a lot of
flooding, and Ida was just one part of it, I mean, even on a day like this, where we may not see as much
rain, people's basements are underwater. So, there's a large issue around groundwater that has to be
dealt with and that's something we're speaking to DEP about as well. But there are 55 projects
happening in south Queens as we speak based on the Mayor's commitment of $2 billion. We just signed
off on a $62 million project in Rosedale for instance, that's going to proceed later this year. These were
the neighborhoods that historically flooded. What we saw during Ida was something much different
because the neighborhoods further south or the neighborhoods that always are inundated with water,
the Rockaways is all always inundated with water, but what we saw was where we saw a direct
correlation of where there was investment at and where we finished up storm sewer projects, and we
saw no rainwater – we saw no water in those basements that normally get hit hard whether it's a tropical
storm or not. So, the big question here is, you know, and they actually on one 83rd Street have an
infrastructure project that's just not complete, but there is actually infrastructure going on, a project going
on there as we speak. That project will finish up in a few months, but I also would say that where these
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neighbors live, it's like a valley. They live at the bottom of a hill and DEP is investigating at this moment
what are some other things we can do to try to protect these residents? But I don't know if it's possible to
raise the road there, but even raising a road, you're never going to have an even road on a hill, at the
bottom of a hill. So, we have to look at some unique solutions there, but I will say that the areas where
we saw the investment that normally flood, we had no water. So, just wanted to add that in. 

Mayor: Amen. Is it, I can't remember, was that Elizabeth's first or second? First? Okay, go ahead,
Elizabeth. My apologies. It was a lot, a lot of material got covered there. Good. Go ahead.

Question: My second question is I'd be interested in knowing what you think about Eric Adams, his
proposal to convert unused hotels, particularly those in the outer boroughs, into supportive housing. I
know the city has its own plan underway already to build more supportive housing and safe havens for
the homeless. What do you think about using unused hotels?

Mayor: I think it's a great idea if you can make a deal to get the hotel. I mean, we have, for years and
years tried to get our hands on as many buildings as we can for affordable housing, for supportive
housing, and some building owners work with us and some don't, but I think as a direction, it's a great
idea. And this is, you know, another one of the handoffs. We have a very aggressive supportive housing
plan, 15,000 apartments. If we can get that done, it changes the entire reality on the ground. So, I like
that he's looking under every stone for where he can find the next opportunity.

Moderator: The next question goes to Giovanni from the Staten Island Advance.

Question: Good morning, Mr. Mayor. Thank you for taking my question. How are you today?

Mayor: I'm doing well. How are you?

Question: Pretty good. So, my first question actually addressed when you were talking about deploying,
you know, moving substitute teachers if you need to for potential shortages on Monday. But in terms of
the religious and medical exemptions, do you have an exact number? The percentage of teachers who
have asked for the exemptions?

Mayor: I don't have it in front of me, but I'll make sure the DOE gets you that update. What we saw was
the rules were, you know, through the arbitration process, very, very clear about what constituted the
types of criteria for those exemptions. And what the consequences are if someone doesn't have an
exemption and chooses not to work. So, I think what's different in these last few days compared to
weeks ago is the ground rules were 100 percent set through an arbitration process that involved the city
and the union. I have been struck at how few people have applied for those exemptions. We'll get you
the final numbers. And the process of determining who gets them and who doesn't is playing out over
these next few days. But again, we saw, you know, even yesterday, I think as we were talking through
the vaccination numbers. You see they're jumping up intensely among educators and staff. I think the
truth is a hell of a lot of people are getting ready for Monday. They hadn't gotten vaccinated yet. They're
planning to do it the next few days. Go ahead.

Question: Could you maybe go into some of that criteria so I know like with religious exemptions, for
example, there have been leaders such as the Pope that have said it's okay you know, to get – for
Catholics to get the vaccine. So, are there any religious exemptions that you know of?

Mayor: Yeah, it's a great question. Thank you. Yes. And very powerfully Pope Francis has been
abundantly clear that there's nothing in scripture that suggests people shouldn't get vaccinated.
Obviously, so many people of all faiths have been getting vaccinated for years and decades. There are, I
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believe it's two well-established religions, Christian Science and Jehovah's Witnesses that have Christi a history
on this, of a religious opposition. But overwhelmingly the faiths all around the world have been
supportive of vaccination. So, we are saying very clearly, it's not something someone can make up
individually. It has to be, you're a standing member of a faith that has a very, very specific long-standing
objection. Go ahead.

Moderator: The next question goes to Katie Honan from The City.

Question: Hey, good morning, Mayor de Blasio. How are you?

Mayor: Good, Katie. How you been?

Question: I'm good. I wanted to ask, you know, you mentioned the storm today and the particular
vulnerabilities for people in basement apartments. And I know you noted that perhaps they should, if
there's flooding, they should leave. Is there a mechanism for people to go somewhere? Like, is there a
place for them to go? And then additionally, I know you had planned to do door-to-door outreach of
people and based on apartments. What's the latest on that? And what's the update?

Mayor: So, great question. Thank you. Because we have right now a very limited projection, it's not to
the point yet of opening up shelters or doing an evacuation effort. We are now working out of a sort of
super abundance of caution. What we're seeing now, the exact numbers I went over normally would not
have caused particular alarm. It is the fact that storms are moving quickly. That's allowing me now to say
to people and putting everyone on alert, if you live in a basement apartment, be ready to move to higher
ground. That might be for a very limited period of time. And hopefully it never turns into anything bad
enough for that to actually be necessary. But we want to start by telling people that if we see the
situation worsen we'll put out more and more urgent alerts. We'll potentially put out a cell phone alert to
all cell phones. If we ever got in this or any other storm, a situation where we believed evacuation was
necessary, that would be a whole higher level of activity. And then of course we'd be opening up shelters
as well. But this one is mainly to get people to be careful when you're driving. Don't drive into large
quantities of water, try and avoid the places you know that traditionally flood. And if you live in a
basement apartment.

Question: [Inaudible].

Mayor: And if you live in a basement apartment be mindful, if you start to see water accumulate, get out,
out of abundance of caution. And we'll keep people updated. Go ahead, Katie.

Question: Thanks. So, what is that? I know you had mentioned earlier this month, you were planning to
do door-to-door outreach. Has that begun? What does that look like? And yeah, walk us through that
because I know there could be some hesitancy from people living in basement apartments, even if they
are technically legal, because they don't have anywhere else to go.

Mayor: The effort, which will be outlined, at least the initial effort will be outlined Monday when we go
over the task force report. We want to use community-based organizations, go door-to-door to educate
people. We are going to use first responders, obviously in a situation for evacuation. We're laying out
that plan. We can do some of that immediately if we ever have to, other pieces will get – have to be
developed over the next few months to really be as good as they need to be. But this is not that situation
yet. This is simply alerting people on an individual level to be aware, to be ready to change if they have
to change something they're doing today. We are not yet in the point of going door-to-door or sending
out first responders. And this does not appear to be a storm where that will be necessary. If anything
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changes in the coming hours, then we would activate that plan and alert people. The other thing to say is
we are expecting really high winds. So, for anyone, homeowners or renters, if you have stuff outside that
might blow away or create a hazard, please secure it or bring it inside. This is a good time to do that
because we're going to see the storm later on in the afternoon.

Moderator: We have time for two more questions today. The next question goes to Ari Feldman from
The Forward.

Question: Hey, good morning, Mr. Mayor. How are you doing?

Mayor: I'm doing good, Ari. How are you?

Question: Doing well. And just for the record, NY1. But I did use to be with The Forward.

Mayor: We're getting your whole biography here Ari.

Question: Exactly. I'll tell you where I went to college next. I had a question about Rikers Island and the
6A powers. My understanding is that under your 6A powers, you're able to immediately release 180
people. I think it's become very clear, in recent days and certainly over many years, that being in Rikers
presents a clear risk to life. And Isaabdul Karim was on this 6A list, could have been released under the
6A rules. And since we brought up The Forward, I'll mention that there's a Jewish proverb that says, you
know, if a person saves one life, it's as if they've saved the entire world. So, I'm curious why not just
release the 180 people who you're able to release? You said it's a small amount of people, but wouldn't
you agree that any number of people who you can reduce the threat of their death to them, would be a
significant thing to them?

Mayor: There's no question, Ari. I was – I've always been very moved by that idea that comes out of
Jewish thought. And that animated a lot of what we did last year, where we did a large number of
releases for humanitarian reasons. The difference here is we have, first of all, many bigger things that
we're trying to do that are a result in a lot more people coming out of Rikers. And second, that 6A list,
that's not the number I'm hearing it all, honestly. I'm hearing a much smaller number when you bring it
down to the folks that we would feel comfortable releasing on a public safety level. So, there is more
than one consideration here that we have to balance. I'm certainly going to look at anyone who we feel
we can release. And I'm going to work with the State, the NYPD, DAs, our own Office of Criminal
Justice. Anyone we think we can release who does not pose a safety threat, we're always going to look
at that. But that's not the number I'm hearing at all. I'm hearing a much smaller number. Go ahead, Ari.

Question: Thank you. And turning to the storm. You know, your discernment into climate, your
announcements this week around climate week have really been focused on energy. The new
transmission lines, the $75 million for supporting electric vehicle infrastructure. And then the $200 million
to I guess jump start the wind energy in New York City, which of course are all great long-term projects
for sustainability in the city. But there is flash flood risk tonight in Queens and across the city. And federal
funding and the infrastructure bill and budget reconciliation really seems kind of up in the air at this
point? Does not seem like a guarantee. Why put $200 million towards a 10 to 15-year wind program?
Why not put $200 million towards immediately constructing green infrastructure, expanding gray
infrastructure like sewers to immediately decrease flood risks in the most flood prone places, especially
in a borough like Queens?

Mayor: Well, I want to give you a little level set. And I appreciate the question. It's a very fair question.
But as the Borough President just said, we put $2 billion into Southeast Queens alone to rework the
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entire sewer system. The scale of the problem with potential flooding is many tens of billions, which is
not to say don't do it. It means to say, we can do some things with our own resources, but to really get to
a systemic solution we need the federal resources. The difference though, is we have an opportunity
right now to secure our position as a renewable energy capital, which both will help speed the
development of renewable energy and get at the root cause of all of this, whether to begin with, with
climate change. And obviously that has huge ramifications for creating green jobs. So, I think it's exactly
the right investment to make. We will continue to make the investments in infrastructure. But the scale is
far beyond what the City could do on its own. I think that's the reality and we – I'm hoping and praying
that something comes out of Washington that really changes the reality for us.

Moderator: Our last question for today goes to Henry from Bloomberg.

Question: Hello, Mr. Mayor. How are you doing today?

Mayor: Good, Henry. How you doing?

Question: I'm good. You can actually hear me.

Mayor: Yes. You sound loud and clear.

Question: Technological marvel.

Mayor: It's working brother. It's working.

Question: Great. Let me ask you, you know, you say that the City is going to be doing everything
differently with regards to rain. But with this storm, it doesn't sound like you're doing anything differently?
Am I correct about that?

Mayor: No. Respectfully. When, if you said to me historically, we're going to get an inch of rain. I'll give
you again the exact numbers, so that you're hearing exactly what I went over. We're all starting from the
same point. Here is what the Weather Service is telling us. One to one and a quarter inches of rain total
for the entire event, with a 50 percent potential for one inch of rain in an hour. Historically, we would
have said, that's something that, you know, our sewer system could handle. It's built for that kind of
capacity. Flash forward, excuse me, flash flood watch is a lower status. It would not have caused a lot of
immediate changes or actions. Now, what we're saying is in addition to sending out the teams and crews
to do all they can to prepare, the public communication is entirely different. We're telling people to expect
the very worst now. There is no such thing as business as usual anymore. We're telling people in
basements to get ready to get out of your basement on short notice. That's something that would not
have been an issue in the past before Ida. We are telling people to get ready to avoid the places where
there might be flooding, which again, on one inch of rain or inch and a quarter rain, I would not have
imagined it would be a big issue. The difference now, Henry is we have to assume much worse and
much quicker. So, we're putting people on alert to be vigilant all day. And if things change, we're going to
put out a whole different level of alert and activate a lot more personnel. It's getting people into the
mindset that even what appears to be a smaller event could turn into a bigger event quickly. Go ahead,
Henry.

Question: Okay. Thank you for that. Is the Borough President still there?

Mayor: Yes he is.
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Question: I just wanted to – Okay. Very good. Hello there, Borough President Richards, let me ask you
this. What is your position on the BQX? Is that an idea that you would like to see in the future of
Queens?

Borough President Richards: I would say I'm more interested in this federal bill passing. And you
know, if there's a lot of money left in the city, it's something we definitely can explore. But I would say,
you know, my immediate priority is investments in the rapid bus service, SBS. I would say we need to
see the Atlantic Ticket, Freedom Ticket go into a place that the MTA has, which is a discounted ticket. I
would love to see perhaps a compromise on the Rockaway Beach line. Those are the immediate things
that I would like to see happen.

Mayor: You're well prepared. I'm impressed.

Borough President Richards: Thank you.

Mayor: I want to give you a shout out here as we get ready to end Queens Week tomorrow. Everybody
want to bring it all together here in saying, you know, we've covered a lot of ground today, but it is all
about our recovery. It's all about bringing New York City back. What's been really impressive in Queens
Week is the spirit, the energy of Queens. I'm going to say goodbye to Mr. Met here. And remind
everyone that the single largest vaccination site the City sponsored anywhere in New York City, Citi
Field, thank you to the Mets. But look, Queens has been really leading the way in our recovery, highest
level of vaccination in any part of the city. That's a challenge to the other four boroughs, get with it.
Come on, try and keep up with Queens.

Borough President Richards: Let’s go.

Mayor: And this is how we move forward. So, we've got a lot more we're going to be doing today and
tomorrow. It's been a great week, Mr. Borough President. I thank you.

Borough President Richards: Thank you.

Mayor: And everybody, let's keep moving forward. Thanks a lot.

Borough President Richards: Thank you.

###
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From: solas_donotreply@schools.nyc.gov <solas_donotreply@schools.nyc.gov> 
Sent: Tuesday, October 5, 2021 8:41 PM 
To: Gladding Robert <[REDACTED] 
Subject: Notification of Leave Without Pay - PLEASE READ 

  

10/05/2021 
 
Case#: A74265 
 
Dear ROBERT GLADDING, 
 
As you are aware, the independent arbitrator has denied your appeal for a medical or religious 
exemption to the COVID-19 vaccine mandate. As a consequence, you are being placed on a Leave 
Without Pay (LWOP) because you are not in compliance with the COVID-19 Vaccine Mandate. Your 
LWOP status goes into effect beginning with the first work day after you received the notification 
from the arbitrator(which may be a different date than this notice). 
 
While you are on Leave Without Pay (LWOP), you: 

• Cannot work and will not receive compensation (but your medical benefits will continue) 
• Cannot use annual leave, CAR or sick time 
• Cannot enter your work or school site or work off-site 
• Cannot reach out to students or families 

 
In order to return to work and be removed from LWOP status, you must complete two steps using 
the DOE Vaccination Portal: 

• Upload proof that you have received your first dose of a COVID-19 vaccine. Proof of COVID-19 
Vaccine can be an image of your vaccination card, NYS Excelsior Pass, or another 
government record and 

• E-sign the attestation stating that you are willing to return to your worksite within seven 
calendar days of submission. 
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Once you have completed these two steps, your HR Director and supervisor will also be notified and will 
work with you to plan your return date. 
 
If you have already been vaccinated and you have uploaded this information, you may report to work 
as usual in person and you will be put back on active status. If you get vaccinated in the future, please 
follow the steps above and be in contact with your school about a return date. 
 
Please be advised that if you do not intend to return to the DOE, you will need to return all DOE 
property, including computers, IDs, blackberries, and keys, immediately. Failure to return any DOE 
property that has been assigned to you will delay the processing of your final payment and any payout 
of leave time. 
 
Employees represented by UFT or CSA who have been placed on LWOP due to vaccination status may 
select (in SOLAS) special separation or leave options per the arbitration award: 

• Separation with benefits (available in SOLAS as of Monday, October 4): Employees choosing to 
separate under this option: 

• Must share their intention to separate via SOLAS by October 29, 2021. 
• Will be required to waive their rights to challenge the involuntary resignation, 

including, but not limited to, through a contractual or statutory disciplinary 
process 

• Will be eligible to be reimbursed for unused CAR/sick leave on a one-for-one 
basis at the rate of 1/200th of the employee's salary at departure per day, up to 
100 days, to be paid out following the employee's separation 

• Will be eligible to maintain health insurance through September 5, 2022, unless 
they have health insurance available from another source. 

• Extend the leave without pay due to vaccination status through September 5, 2022 (available 
in SOLAS as of Monday, November 1 through November 30, 2021): 

• Employees choosing this option will also be required to waive their rights to 
challenge their involuntary resignation, including, but not limited to, through a 
contractual or statutory discipline process 

• They will remain eligible for health insurance through September 5, 2022 
• Employees who have not returned by September 5, 2022 shall be deemed to 

have voluntarily resigned 

• Beginning December 1, 2021, the DOE will seek to unilaterally separate employees who have 
not selected one of the options above or otherwise separated service. 

 
For more information about where to get vaccinated, visit vaccinefinder.nyc.gov or call 877-VAX-4-NYC. 
For the latest COVID-19 staffing updates, please visit the Coronavirus Staff Update InfoHub page. 
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Sincerely, 
NYCDOE Division of Human Capital 
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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

LA51KANC                 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

------------------------------x 

 

MICHAEL KANE; et al., 

 

               Plaintiffs,     

 

           v.                           21 Civ. 7863 

     (Part I) 

BILL de BLASIO, in his 

official capacity as Mayor of 

the City of New York; et al., 

 

               Defendants.         TRO Hearing        

------------------------------x 

                                        New York, N.Y.       

                                        October 5, 2021 

                                        10:35 a.m. 

 

Before: 

 

HON. MARY KAY VYSKOCIL, 

 

                                        District Judge 

 

APPEARANCES 

 

GIBSON LAW FIRM, PLLC 

     Attorneys for Plaintiffs  

BY:  SUJATA S. GIBSON, ESQ. 

 

NEW YORK CITY LAW DEPARTMENT  

OFFICE OF THE CORPORATION COUNSEL 

     Attorneys for Defendants  

BY:  LORA MINICUCCI, ESQ. 

     Assistant Corporation Counsel 
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          SOUTHERN DISTRICT REPORTERS, P.C.
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LA51KANC                 

(Case called) 

THE DEPUTY CLERK:  Good morning, your Honor.

THE COURT:  Good morning, Ms. Dempsey.

Please be seated, everyone.

THE DEPUTY CLERK:  Counsel, starting with plaintiffs,

please state your name for the record.

MS. GIBSON:  Sujata Gibson, your Honor.

THE COURT:  Good morning, Ms. Gibson.

MS. MINICUCCI:  Lora Minicucci for the city of New

York and the DOE.

THE COURT:  All right.  Good morning, Ms. Minicucci.

Any other appearances this morning?

All right.  So just a couple of preliminary

announcements before we get going:  

First, I apologize to people for the delay in getting

started this morning, but the delay was occasioned by the fact,

ironically, of restrictions as a result of COVID-19.  We're

here to talk about the city's vaccine mandate for teachers and

other employees of the Department of Education.  I would just

remind people that the court does have rules with respect to

social distancing and masking.  Anybody not following those

rules will be asked to leave the courtroom.

Second, it is illegal to rebroadcast or publish live

or record any portion of court hearings.  If anybody does so,

it will be reported to the Marshals, who will take appropriate
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actions.

Now this case is pending in front of Judge Caproni,

who has scheduled a hearing on the motion for a preliminary

injunction for next Tuesday at 11 a.m. in her courtroom, which

is Courtroom 443 of the Thurgood Marshall Courthouse.  She will

allow the parties the opportunity to file any additional

materials.  Any supplemental materials that the plaintiffs wish

to file will be due on Thursday, October 7th, at 5 p.m., and

any supplemental materials by the city or the other defendants

will be due Friday by 5 p.m.

We're here today on plaintiffs' application made on an

ex parte basis for an emergency temporary restraining order

pending the hearing next week.  Please bear in mind, I have

carefully read all of the materials that were submitted to the

Court yesterday.  The Court received from the plaintiffs 12

affidavits, one from each of the nine plaintiffs, one from

counsel, and an affidavit from two medical professionals who

opine on matters that, in the Court's view, really have little

to nothing to do with the issues framed by the motion for

preliminary injunction.

Plaintiffs also filed a memorandum of law, and they

did that on an ex parte basis, no notice given in advance to

the defendants.  The Court entered an order directing the

defendants to serve any opposition by 8 p.m. last night, which

they did, and I have carefully reviewed that opposition as
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well.

So I will hear briefly from the parties, but please

bear in mind that I have very carefully reviewed everything

that has been filed.

All right.  Who would like to be heard for the

plaintiffs?

MS. GIBSON:  I'm the only attorney here, your Honor.

THE COURT:  Thank you.

MS. GIBSON:  Thank you.  Do you want me to go here or

there?

THE COURT:  Whichever is better for you is fine for

me.  Is there a microphone there?

MS. GIBSON:  There is, your Honor.

THE COURT:  Great.  Thank you.

MS. GIBSON:  So this case essentially brings us a few

different questions.  The threshold question is:  Is a

religious exemption required of these vaccine mandates?  This

case is not the other cases cited by defendants, which are

about completely different issues.  They're about whether, you

know, broader rights of bodily autonomy allow any vaccine at

any time; whether, you know, the right to work means no one can

ever tell you you have to get vaccinated.  That is not before

this Court.  What is before this Court is whether a religious

exemption is required and whether this particular approach to

it violates the law.  So the Second Circuit injunction does
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control on that issue of whether religious exemption is

required.  They just passed it last week, and they noted that

they did uphold -- citing Roman Catholic Diocese, they did

uphold the right, at least through a TRO, for this preliminary

injunctive relief for health care workers to have a religious

exemption.

THE COURT:  All right.  So a couple of things.

First of all, that case, that was, as you say, a TRO,

and the case is going to be argued next week, I believe,

correct?

MS. GIBSON:  I believe the 15th, I think.

THE COURT:  Okay.  So there's not a final,

on-the-merits ruling from the Second Circuit.

MS. GIBSON:  Right, your Honor, but they did

indicate --

THE COURT:  Hold on.

MS. GIBSON:  Sorry.

THE COURT:  There is now an opportunity in this case

for the teachers and other employees of the DOE to apply for

medical exemption or a religious exemption.  And by the way, in

your comments, you've referenced only the religious exemption.

Are you dropping your medical exemption argument?

MS. GIBSON:  No, your Honor.  Just in the interest of

time, I'm focusing on that.  But yes, there is.

So that brings us to the second point, which is
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whether the religious exemption offered through the arbitration

award is constitutionally sufficient.  The plaintiffs have

argued in great detail --

THE COURT:  Hold on.  You've just hit on a key point

that neither side has briefed here, which is that the

exemptions were put in place as a result of an arbitration

award, which is the product of the collective bargaining

process.  It was not part of the original mandate, correct?

MS. GIBSON:  Correct, and that's why I say facially

the law is unconstitutional.  As it's applied through this

award, though -- which not all of the members are members of

UFT -- but as it's being applied, it is unconstitutional, quite

blatantly.  What it does --

THE COURT:  All right.  But the point that you haven't

briefed -- and I know you want to launch into the argument, but

that argument that you want to launch into, you've fully

briefed in your papers.  What you haven't briefed in your

papers is whether an exemption, which is put in place as a

result of a collective bargaining process, is government action

for purposes of asserting a constitutional claim; and second,

whether, because there is the collective bargaining process,

the individual teachers, as opposed to the union, have standing

to even assert those violations.  And that hasn't been briefed

at all by either side, correct?

MS. GIBSON:  No, it hasn't, your Honor.  I would be
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happy to put that in my supplemental materials.  But one point

I'm going to point out now is, we're attacking the whole

mandate facially, so whatever happens -- whether this

arbitration agreement was allowed to be made or not, you

know -- it's not an agreement -- sorry -- it's an award.  So it

was made not as a result of agreement but rather it was an

award through arbitration, so the question is can that be

challenged -- can arbitration awards be challenged on

constitutional grounds.  My clients did not agree to this

arbitration award.  They did not agree to waive their rights

not to be discriminated against facially when they hold

religious beliefs that are in the minority or are, you know,

personally held religious beliefs, which has been very clearly

established as unlawful.  You cannot say that only religious

beliefs that the Pope sanctions are okay religious beliefs.  It

is just the most clear-cut Establishment Clause violation I've

ever seen.  But so the question of whether the arbitration

award changes that I think is addressed in the fact that we're

challenging this both facially and as applied.  So --

THE COURT:  I don't think that's a fair read of your

papers.  Your papers really challenge the application of the

exemption, and as you say, the fact that apparently, in some of

the appeals the arbitrator has said, apparently, or has taken

the position, that if the recognized leader of a particular

faith says there is no religious basis for objecting, the
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exemption won't be granted, and, apparently, takes the position

that one must belong to some kind of an organized religion.

MS. GIBSON:  Actually, the award itself takes that

position.  It says very clearly -- and many people did not even

apply because they were precluded from even applying if they

didn't provide a clergy note or belong to a religion.

Basically the mayor defined it as, if they weren't Christian

Scientists or Jehovah Witnesses, he very explicitly said he

would not grant it, and the arbitration award itself references

you have to belong to a bona fide --

THE COURT:  Counsel, somebody who doesn't bother to

apply and avail themselves of the process -- and, frankly, this

is the other problem that the Court sees with your application

for a TRO and your failure to make out the elements, is that

some of these plaintiffs didn't even file, or one of them

didn't even file an application; some of them, their appeal is

still pending; and some of them, as you say, didn't appeal the

original denial.  Now there are one or two who have gone

through the whole appellate process.

MS. GIBSON:  I'm sorry, your Honor.  I just want to

clarify something for the record.  The declarations were not

all from plaintiffs.  Some of those people were just other

affected people.  We are intending perhaps some changes in the

class action.  Right now --

THE COURT:  It's not a class action right now.
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MS. GIBSON:  But all the nine defendants did apply for

religious exemptions.

THE COURT:  Plaintiffs.

MS. GIBSON:  Plaintiffs.  Sorry.  And they did file to

appeal it, and half of them have been --

THE COURT:  But that's not in the record then.  If

you're telling me the affidavits that you gave me are not all

the plaintiffs, your representations about the state of the

record or the state of the plaintiffs' appeals is not part of

the record then.

MS. GIBSON:  Well, your Honor, this has been happening

very fast.  Even since Monday, changes -- when we filed

yesterday, changes have happened.  This was all applied over

the weekend.  It was a very fast --

THE COURT:  Yes, I know you applied over the weekend,

after the mandate, as extended, went into effect, on a mandate

that was announced at the end of August.

MS. GIBSON:  Right.  And decisions hadn't been made

yet on everybody.  But what I am saying is that defendants did

put in their materials, that are sworn, that some of our

plaintiffs have been denied, and they also put in that some are

pending, and in our record it shows that not only are some

pending but they were originally denied and then changed to

pending in anticipation of this litigation.  So I do find that

facts concerning -- and I think I -- it's important to point it
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out, but they did all apply, as they all said in their

statements that they applied, and they all said in their

statements that they appealed.  They didn't have a decision at

the time that we -- they didn't all have a decision at the time

that we turned in our emergency motion, but they did all apply.

So the --

THE COURT:  Counsel, let me just ask you, because I

know you want to argue the constitutional issue, but frankly,

I'm not prepared to hear that today because I think there are

some other threshold things that we need to talk about first.

Specifically, I would like you to address the question of why

these plaintiffs cannot be compensated with money damages if

they were to ultimately prevail on their constitutional claim.

So you're here seeking preliminary injunctive relief and, in

the interim, from me, a temporary restraining order, so in

order to prevail, you have to show irreparable harm.

MS. GIBSON:  Well --

THE COURT:  Let me finish.  The effect of the mandate

is not that the teachers are fired, as is the case in the

health care workers case that's up in the Second Circuit and

going to be heard in two weeks, but rather that they're placed

on leave with all of their benefits, and they can then pursue

their constitutional challenge in the case that you have filed,

that you filed in the third week in September, and if they

ultimately prevail, why can they not be fully compensated by
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money damages?  How can you show irreparable harm?

MS. GIBSON:  Your Honor, to correct the record, they

are not -- several of them have been fired; effective

yesterday, they were fired, and placed on unpaid leave, where

you can't get another job and you can't -- and you get health

insurance.  It is not sufficient.  But I would say to your

point --

THE COURT:  Counsel, you're playing a game of

semantics.  What the remedy is for failure to comply with the

mandate is, you're placed on administrative leave with

benefits.  Now you're calling that firing.  I understand there

are certainly implications of that, but that's different than

the health care workers case.

MS. GIBSON:  Your Honor, I would not agree that that

is the consequence of the mandate.  You have to make a separate

agreement to apply for those, the status of being on leave with

benefits, and you have to waive a whole lot of rights in order

to do that, including the right to get another job or the right

to a lot of other things.  So people are scrambling, they

haven't decided --

THE COURT:  But counsel, those are all the issues that

will be litigated in the case that you have brought.  We are

here on your application for emergency temporary relief.

MS. GIBSON:  Yes, and I will speak to that.

So the Supreme Court has -- multiple courts have
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stated that is a deprivation of constitutional rights.  Being

discriminated against openly and placed on unpaid leave or

fired is certainly discrimination, and that alone, the ongoing

discrimination against constitutional rights based on religious

views that are in the minority or heretical -- as the

dictionary definition of heretical is this UFT award basically

says, if you're a heretic, you don't get the same treatment as

everyone else -- that alone is enough.  That is irreparable

harm, and that has been affirmed by Jolly v. Coughlin, that has

been affirmed by Roman Catholic Diocese, it was affirmed in

Agudath v. Cuomo, it has been affirmed in Tandon v. Newsom.

It's been affirmed in multiple contexts. 

THE COURT:  There are also cases that go on to say, if

you haven't shown a likelihood of success on the merits, the

presumption of irreparable harm may not attach.

MS. GIBSON:  Sure.  The most important thing in this

case is likelihood of success on the merits.

THE COURT:  Correct.

MS. GIBSON:  Because if the -- there are multiple

cases that say, in a constitutional challenge, if you show

likelihood of success on the merits, you are presumed to have

met the irreparable harm.

THE COURT:  Right.

MS. GIBSON:  Because, you know -- so, and that doesn't

mean you have to prove that you definitely will prevail but
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that you're likely to prevail, and so that is why it's so

important to talk about the Constitution today, because the

Second Circuit decision is controlling, and that it says, you

know -- recognizes that they're likely to succeed.  We're not

saying that that means they're definitely --

THE COURT:  What Second Circuit decision recognizes

that these plaintiffs on this mandate are likely to succeed?  

MS. GIBSON:  That the concept of religious exemption

is likely to succeed, in We The People v. --

THE COURT:  There is a religious exemption.  You're

just quarreling or taking issue with the scope or how it's

applied.

MS. GIBSON:  Sure.  I would be happy to talk about

that.  So that is the Sherr case, and there is a whole host of

other Supreme -- of Supreme Court cases that say that any kind

of hostility -- there's the Masterpiece Cake case and many

others, like Lukumi and Trinity Lutheran and Roman Catholic

Diocese and Agudath -- well, Agudath is the Second Circuit --

and Tandon v. Newsom and a host of other cases that have hit

home the point that any kind of discrimination or any kind of

negative talk about certain religious beliefs versus others or

any kind of hint that there may be a, you know, impermissible

lack of neutrality, either in reality or as perceived from

statements from public officials that are passing these things

makes it very likely that the provision will not succeed is
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going to be very strictly scrutinized, even if it's neutral law

of general applicability, and here we actually have --

THE COURT:  And here, the law clearly is a neutral law

of general applicability, is it not?

MS. GIBSON:  No, it's not, because they're

specifically saying, if you hold heretical, you know -- I'm

going to call it heretical.

THE COURT:  That's in the arbitration award.  The

mandate itself is a neutral law of general applicability, is it

not?

MS. GIBSON:  That's certainly something to -- no, I

would not say it does.  I think the Roman Catholic Diocese

makes clear that that standard doesn't mean that it -- if it

seems to apply to everyone, that it's neutral.  The neutrality

comes from the hostile statement.  That's what -- general

applicability --

THE COURT:  The statements that you're calling hostile

are about the exemption, which is part of the arbitrator's

award, not part of the mandate.

MS. GIBSON:  The statements that I'm calling hostile

are the statements by the governor and the mayor that say that

there's no valid religious exemption, objection to this.  That

is hostility towards religious views that conflict with the

Pope's.  He says many, many times over:  Because the Pope has

said that he's okay with vaccines, I hold the position that
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there's no valid religious objection to vaccines.

THE COURT:  But what the mayor said, with no

disrespect intended to the mayor, is not the end of the

process.  Individual teachers can apply for the religious

exemption.  If it's denied, there is an appellate review

process that the mayor is not a party to, other than in name.

MS. GIBSON:  Every single one of these people who were

denied, when they went -- if they were given, and a Zoom

appeal, which I wouldn't really call adequate process, if they

were -- every single one, even people who are Buddhists, not

Catholic, they mention the Pope as the reason.  The DOE

mentioned the Pope in every single one of those hearings as the

reason the person should be denied.  I mean, I don't know how

more clear-cut you can get as an Establishment Clause

violation.  We do not follow, you know -- the Pope, they have

wonderful -- and he may be right that this is what god wants

and Governor Hochul may be right that this is what god wants

and we have to go after people who don't understand what god

wants, but that is not the job of the state, and the state has

to maintain the strictest level of neutrality, the government

does, and we are seeing here hostility towards viewpoints that

do not comport with the Pope's on a level that really shocks

the conscience, and even in situations --

THE COURT:  All right.  Counsel, you have all of this

in your papers.  So --

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page108 of 205



16

          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

LA51KANC                 

MS. GIBSON:  Even in situations where it hasn't been

that there's these negative statements on top of the, you know,

open hostility on top of limiting religious exemptions to

vaccinations, you know, the Eastern District case, court case,

Sherr v. Northport Schools, that case, well, you know, that's

not necessarily controlling, although it was appealed and

denied; it did overturn New York State law.  So New York used

to have a statute that limited, in the very similar fashion to

the way that the DOE is applying this, limited the exemption,

and in fact, you know, the Sherr case made them start over and

say, no, you cannot -- do not have to have a certification from

clergy, that's unlawful and unconstitutional, you can't be

limited --

THE COURT:  Counsel, I'm going to interrupt you

because I told you at the outset we're not here today to argue

the merits, the ultimate merits of your case, which is what

you're doing.  This may be even appropriate next week when you

are due for your preliminary injunction.  Today we're limited

to why are you entitled, on an ex parte emergency basis, to the

interim relief, and you're repeating all the arguments you've

made in your brief.  So unless you have something further, I

have a trial about to start.  I need to hear from the other

side too.

MS. GIBSON:  I do have something further, your Honor.

THE COURT:  Briefly.
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MS. GIBSON:  As we discussed, irreparable harm is tied

in this case to the likelihood of success, so that is why --

THE COURT:  Correct.

MS. GIBSON:  But in any event, once we get past that,

even just the mandate itself, facially, without any religious

or medical exemption, that mandate is not justified

constitutionally.  Then we have to, you know -- once you show

that plaintiffs are entitled to constitutional protection, then

the state has the burden of showing that it was necessary and

the least restrictive means, and that is where my expert

affidavits come in, very highly regarded public health experts,

and they're prepared to --

THE COURT:  Who speak largely to the due process

argument that was at issue in the Eastern District case before

Judge Cogan, and ultimately rejected.  That's not the gravamen

of your complaint here.  So we're not going to spend the rest

of the morning arguing about other cases.

MS. GIBSON:  I'm not really familiar with the judge's

decision in that case, but I would be happy to read it, but I'm

just saying that the burden is on the state to justify that

this is the least restrictive means, and I think the fact that

this is a non-sterilizing vaccine, that we all recognize can't

stop transmission, and the facts of this case --

THE COURT:  I don't think that that statement is

accurate, and that's what your affidavits go to, and again,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page110 of 205



18

          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

LA51KANC                 

we're not here to litigate the merits or the demerits of the

vaccine.

MS. GIBSON:  Okay.  So I will stick then only to one

more thing, your Honor, which is I think very -- what you're

asking me, which is, what other irreparable harm other than

constitutional violations are these plaintiffs --

THE COURT:  Alleged constitutional violations.

MS. GIBSON:  Sure, yes, your Honor.

THE COURT:  And no briefing on the issue that I raised

with you about whether, since the exemptions were put in place

as a result of the collective bargaining process and the

arbitrator's award, it's government action; and second, whether

there's any waiver, implied or otherwise, of the individual

right to challenge the exemptions or whether that standing

right belongs with the plaintiff.  So that's not something

you're going to be able to resolve today because neither side

addressed it in your briefing, but it is an issue that Judge

Caproni will need to hear about, I would think.

MS. GIBSON:  Very helpful to know, and I will

definitely brief that.  At the outset, I will say that your

constitutional rights always trump any other kind of

arbitration.  You cannot make a valid arbitration award or

court decision that violates constitutional rights.

THE COURT:  You can have an arbitration award that

says you waive your constitutional rights, but the Supreme

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page111 of 205



19

          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

LA51KANC                 

Court has been very clear in 14 Penn Plaza v. Pyett that you

can waive an individual remedy, and that's the point I'm making

to you:  Is it the individual employees of the DOE who have the

right to raise this issue or is it the union?  I don't know the

answer to that because nothing about this collective bargaining

process and, frankly, nothing even about whether these

plaintiffs were subject to or members of that union is before

the Court right now.  So I just don't know the answer to that.

MS. GIBSON:  I would submit that that can't change

their individual rights, your Honor.

THE COURT:  I heard what you said, but I think there

are legal issues about that that you haven't briefed, and

frankly, neither did the other side.

MS. GIBSON:  I would talk about the irreparable harm

beyond the constitutional violations.  So in the first place,

even if you're accepted under this arbitration award, it still

doesn't change that the mandate requires you to not enter any

school building, so one of the central things we are

challenging, accepted or denied, is whether that is a

constitutionally permissible burden on people who have

religious objections to vaccines.  So if you can never enter a

school building and you're a teacher, that is why it is

relevant whether they are a direct threat to other people,

whether it's justified as the least restrictive means to deal

with --
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THE COURT:  Again, that goes to the merits, the

ultimate merits, but I do believe, I do believe that there is

case law out there that says that while you may have a

constitutional right to pursue your chosen profession, you

don't have a constitutional right to a specific job.

MS. GIBSON:  Well, you can't be fired or prohibited

from doing your job on the basis of your religious beliefs,

though.  So that is -- this is a discrimination case.  So we're

talking about reasons.  So --

THE COURT:  Counsel, you're constantly recasting what

your case is about.

MS. GIBSON:  I'll try to do a better job, your Honor,

of being clear.  I do think I was very clear in the papers that

this is about discrimination and that First Amendment

challenges are generally about discrimination, these ones

particularly.  But irreparable harm beyond not being able to go

into the building, there's more.  You know, these are teachers.

They're living paycheck to paycheck.  People are going, you

know -- not able to feed their kids in the meantime; they're

not able to, you know -- they may lose their homes.  They don't

have the kind of resources in tow that this is going to be

limited to, oh, I can just be paid back later, I'll use my

savings.  These are teachers in the New York City public school

system, many of whom are struggling to get by, and the effect

of stripping them of their salaries entirely, their livelihood
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and their ability to even, you know, go and do their jobs

inside of the schools, is extremely damaging and extremely

urgent for them.  I have plaintiffs here today who have already

suffered extremely, extreme stress, to the point that, you

know, they're getting conditions they had before, like Bell's

palsy --

THE COURT:  I understand your arguments, counsel.

It's in your papers, and I do appreciate your argument, and I

understand what you're saying.  I'd like to hear from the other

side now, please.

MS. MINICUCCI:  Good morning, your Honor.

THE COURT:  Good morning.

MS. MINICUCCI:  So the DOH, or the Commissioner of

Health order, is facially neutral.  Within the order, it says

that religious exemptions and medical exceptions are permitted,

and the arbitration, which was with the UFT, which was then

extended to other unions, provides a framework by which people

can apply for religious or medical exemptions and an appeals

process, where they can be, you know, accepted or denied for

their appeals.  

THE COURT:  All right.  But counsel, what about the

argument made on behalf of the employees that apparently -- and

it does seem as though there's some support for this -- the

position in the arbitration process is:  The Pope says vaccines

are okay so certainly if you're a Roman Catholic you can't have
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a sincerely held religious belief that the vaccine is not okay.

And there's also apparently some indication that you have to

belong to an organized religion.  Now I disagree with the

characterization that it's only Jehovah Witnesses or Christian

Scientists because the order says "e.g.," but it does seem to

indicate that somebody who's an employee of the DOE and not a

member of an organized religion cannot qualify for a religious

exemption.  So how is that not applying the mandate unequally

on the basis of people's religious beliefs?

MS. MINICUCCI:  So each of those inquiries is an

individualized inquiry that has to do with the person's

application and what they have said in their application, and

then what is said in their appeal.  I don't have access to

plaintiffs' applications for their religious exemptions, but

looking at their affidavits, there really isn't anything

particularized about what their religious beliefs have to do

with them getting the vaccine.  There are a few details about

the by-product of abortion, but really, there is no link made

between the religious belief and what that sincerely held

religious belief is and --

THE COURT:  I don't think that's a fair

characterization, counsel.  I don't think that's fair.  If you

read the affidavits, there are certainly statements by some of

these plaintiffs that that is a sincere religious objection to

the way the exemptions are being applied.
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MS. MINICUCCI:  Yes.  I understand that, your Honor,

but what I'm saying is --

THE COURT:  And they're being told that because the

Pope has apparently said he doesn't have a problem with the

vaccine, that at least if you're a Roman Catholic, you can't

sincerely hold that belief.

MS. MINICUCCI:  Okay.  Well, that is, again, an

individualized inquiry that has to do with the arbitrator who

was hearing that appeal.

THE COURT:  I think that's part of the question: is it

being done on an individualized basis or is it being done as an

across-the-board, not-narrowly-tailored exemption.

MS. MINICUCCI:  I don't have that information, your

Honor.

THE COURT:  Who has the burden on that issue?

MS. MINICUCCI:  I'm not sure.  But in any event, the

actual order from the Commissioner of Health is neutral, and to

the extent that, you know, plaintiffs have exhausted their

appeal, they can also file an Article 75 proceeding.

Furthermore, we've, you know, already litigated this

case, or in the -- not this case, but this order was reviewed

by Judge Cogan and the Second Circuit and an appeal was made to

the Supreme Court, and that order was upheld.

THE COURT:  Not on these precise grounds.  Those were

on the grounds that there's a due process right to control your
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own bodily integrity and simply say, I don't believe in the

vaccine and I don't want to take it.  This complaint is brought

on the basis, predominantly -- although there is a challenge to

the medical exemption as well, as I understand it, but

predominantly on the grounds of religious discrimination, which

was not an issue in the case before Judge Cogan.

MS. MINICUCCI:  That's true, your Honor.

And then I don't know, your Honor.  Did you want to

also hear about the actual process about whether they would be

keeping their job or -- because that was in the order, that was

what we were asked to brief, so if you had enough in our brief,

then I won't.

THE COURT:  Yes, I think your brief addresses it

sufficiently for my purposes today.  I will, you know, at the

conclusion, give you some thoughts on issues that I see that

the parties can decide whether you're going to brief it for

Judge Caproni in connection with the hearing on the preliminary

injunction next week.  Today we're just talking about the

temporary restraining order.

MS. MINICUCCI:  Okay.

THE COURT:  I raise it because I do believe it goes to

the point of irreparable harm, and you did address it in your

briefing.

MS. MINICUCCI:  Okay.  So I'll just conclude then by

saying that, you know, the irreparable harm, as defined within
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our brief, is being -- it will be remedied by money damages to

the extent the plaintiffs are successful.  The order, the DOH

order is lawful.  It allows for exemptions as amended on

September 28th, and frankly, plaintiffs are now making this

application after the mandate is in place, even though they

filed their original papers on September 21, and we litigated

two other vaccine cases completely, and those cases were

appealed.  Those appeals were heard and denied, and then they

waited almost seven days before filing this.

THE COURT:  Is the injunction seeking a mandatory

injunction or prohibitory injunction?

MS. MINICUCCI:  I'm not sure, your Honor.

THE COURT:  Okay.  That's another legal issue you all

might want to brief.  

All right.  Anything else, counsel?

MS. MINICUCCI:  No.  Thank you, your Honor.

THE COURT:  All right.  As I say, the Court has

carefully read all the papers that are before me today, and

today, we are here only on plaintiffs' ex parte emergency

application for a temporary restraining order pending the

hearing on their motion for a preliminary injunction, which

will take place next week.

Plaintiffs are nine employees of the Department of

Education who filed this case on September 21st seeking to

enjoin New York City's vaccination mandate for all DOE
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employees.  That mandate was announced on August 23rd.  It was

originally scheduled to go into effect on September 27th, but

due to ensuing litigation, which these plaintiffs apparently

did not join, and the collective bargaining process,

implementation of that mandate was delayed to the close of the

day, I believe, last Friday, October 1st.

In the complaint that they filed in this case, at

paragraph 7, on September 21st, plaintiffs made the following

statement:  "Without relief, on or before September 27, 2021,

plaintiffs and thousands of other New York City teachers will

be harmed irreparably by loss of employment."  They then go on

to talk about alleged harm to the public at large, which I'm

not sure these plaintiffs even have standing to assert.  But in

any event, the point that I'm making is, on September 21st,

plaintiffs themselves affirmatively said that if they didn't

get relief by September 27, there would be irreparable harm.

No defendant, to the Court's knowledge, was served

with the complaint when this case was filed two weeks ago.  To

date there is still no proof of service on the defendants filed

on the docket.  In fact, the docket reflects that plaintiffs

waited until 3:30 in the morning yesterday to request that

summonses be issued for service on each of the defendants, and

the Court does not know if the defendants have yet been served

with a copy of the complaint.

Yesterday morning, October 4th, at approximately
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8 a.m., after the mandate went into effect, plaintiffs moved

for a temporary restraining order and a preliminary injunction,

seeking to halt implementation of the mandate on the grounds of

First Amendment violations, and they also appeared to challenge

the medical exemption as being too narrow.  That was filed

around the start of the school day, as I say, after the mandate

was already in effect.  No explanation was given in the moving

papers, as is required under the federal rules, for why the

application was made ex parte, why no notice was given to the

city.

Now turning to the merits, the Court does note that

the mandate as issued contained no exemption for religious or

medical reasons, and it's the Court's understanding that there

is no testing option for teachers under that mandate.  However,

after the mandate was issued, one of the unions for certain DOE

employees filed a grievance on behalf of its members, and as

part of that bargaining process, a neutral arbitrator was put

in place and ruled on the issue.

On September 10th, that arbitrator recognized a

medical and a religious exemption from the mandate.  The scope

of those exemptions is set out in pages 7 through 9 of the

arbitrator's decision.  And the arbitrator also set out a

process for applying for the exemption and for appealing from

any rulings and also set forth a remedy.  Specifically, the

arbitrator ruled that employees who have not requested an
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exemption or who have had their requests denied and do not

receive at least one dose of the COVID-19 vaccine may be placed

on administrative leave as of September 28.  And as I say, that

deadline was later extended to October 1st, last Friday.  Those

employees will be put on leave.  They don't get a salary, but

they are provided with full benefits until next September, and

there is apparently some process in place to try to apply to

extend that leave.

I just want to say a bit, for the record, about the

plaintiffs.

All of the plaintiffs, as I understand it, are

employees of the Department of Education, but as I noted in my

colloquy with counsel, some of those plaintiffs still have

appeals pending, some of those plaintiffs didn't even bother to

apply at all for the exemption, but at least one of those

plaintiffs has had -- and maybe more -- has had the appeal from

their application denied and therefore are subject to being

placed, and perhaps have been placed, on administrative leave.

One of the plaintiffs does assert an entitlement to a medical

exemption, and so there is a plaintiff with standing to address

that issue.  But I do note that that plaintiff has not

exhausted the process for the application because the record,

or at least her affidavit seems to reflect that she was told to

submit additional information and has not done that.  So there

is a question about the ripeness of that issue right now.
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I'm going to turn to the merits of the application

that's before me today.  And I start with the proposition that

injunctive relief is an extraordinary remedy, never awarded as

of right.  I'll also note that the law draws a distinction

between mandatory injunctions, which alter the status quo, and

prohibitory injunctions, which maintain it.  I asked counsel

about this.  The papers do not address this issue at all.  But

the Court sees an issue about the fact that given that the

injunction had already gone into effect by the time this

application for injunctive relief was filed, there's a question

about whether the relief sought is a mandatory injunction or a

prohibitory injunction that the parties have not fully and

fairly addressed.

There is some suggestion that in determining whether

an injunction is mandatory or prohibitory, the Court should

look to the last -- and this is a quote -- "the last actual

peaceable, uncontested status which preceded the pending

controversy."  That would certainly suggest that perhaps the

status quo is the set of circumstances that were in effect

before there was a mandate.  On the other hand, since the

plaintiffs waited until after the mandate went into effect,

there is case law that says if a plaintiff waits to contest the

change in circumstance, the relevant status quo may also

change.  And I am referring to a case called Williamson v.

Maciol, 839 F. App'x 633.  That's a 2001 case.
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Turning to the elements of an application for a

temporary restraining order -- and the elements are the same

with respect to both an application for a temporary restraining

order and ultimately for a preliminary injunction -- in order

to prevail on that motion, a plaintiff must demonstrate: (1)

irreparable harm if an injunction is not entered; (2) a

likelihood of success on the merits or sufficiently serious

questions as to the merits, plus a balance of hardships that

tips decidedly in the plaintiff's favor; (3) a balance of

hardships that tips in the plaintiff's favor regardless of the

likelihood of success; and (4) that an injunction is in the

public's interest.

I'll begin with the requirement for irreparable harm.

The law is well settled that irreparable harm is the single

most important prerequisite for issuance of injunctive relief.

And I would cite you to any number of cases that stand for that

proposition.  I don't think it's controversial, frankly.  I'll

refer you to the case of Faiveley Transp. Malmo AB v. Wabtec

Corp., 559 F.3d 110, 118 (2d Cir. 2009).  But you can also look

at Wright and Miller's Federal Practice and Procedures,

Section 2951, Third Edition.

The case of Jolly v. Coughlin, which was referred to

by counsel for the plaintiffs, reported at 76 F.3d 468, 482 (2d

Cir. 1996), did say that a court will presume the existence of

irreparable harm when the plaintiff alleges a violation of a
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constitutional right.  However, as I discussed with counsel, if

a court finds it unlikely that a plaintiff will succeed on the

merits of the constitutional claim, the argument that he's

entitled to a presumption of irreparable harm based on an

alleged constitutional violation is without merit.  I'll

explain in a few minutes that I cannot find on the record

before me that plaintiffs are likely to succeed on the merits

of their claim.  I'm not saying they won't; I'm saying on the

record before me, plaintiffs have not made an adequate showing

to entitle them to a temporary restraining order.  As a result,

no presumption of irreparable harm attaches here.  Instead, we

look to the actual harm the plaintiff is asserting.

As I've said, as a result of non-compliance with the

mandate, plaintiffs are placed on unpaid leave with benefits,

including health care benefits.  If plaintiffs ultimately

prevail on their constitutional challenge, the alleged injuries

are entirely compensable by money damages.  I'll just note as

well that the Court finds this case is different than the harm

in the health care workers case.  I'll also note that the

Second Circuit -- I think I said this a few minutes ago -- the

Second Circuit has scheduled argument for I believe

October 14th in two cases involving the vaccine mandate.

I would note, too, that plaintiffs' delay in seeking

relief on a mandate that was announced in late August, and

where they themselves said they needed to get relief by

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page124 of 205



32

          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

LA51KANC                 

September 27th and yet waited until after the mandate went into

effect to bring on this motion, undercuts their burden to show

irreparable harm.

The Court is also mindful of the potential harm --

actually, the very real harm -- that could flow to the city

were I to grant temporary injunctive relief.  If I were to

grant injunctive relief today pending the hearing next week,

there could be an enormous disruption in the conduct of school

for thousands of New York City schoolchildren.  The plaintiffs

will have a full opportunity to be heard on an appropriately

developed record next week when they have a hearing before

Judge Caproni.

In addition, the Court cannot ignore the harm that

could take place if the children in the school system were

exposed to the risks of COVID, which is the very harm that the

mandate is intended to prevent.  If that harm happens, it's a

harm that cannot be undone.

Turning to the likelihood of success on the merits,

the Court also finds, as I say, that on the record before me

now, plaintiffs have not met the burden of showing likelihood

of success on the merits.  The mandate on its face is neutral

and it is generally applicable, and that's what the Supreme

Court says is required.  Now the Court does acknowledge that

the exemptions arguably might raise serious issues in terms of

how they are being applied and, most particularly, since that's
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the argument that was developed in the record before me, the

religious exemption may well raise substantial constitutional

issues.  The Court notes that the Supreme Court said in

Masterpiece Cakeshop v. Colorado CR Commission, "The

government, if it is to respect the Constitution's guarantee of

free exercise, cannot impose regulations that are hostile to

the religious beliefs of affected citizens and cannot act in a

manner that passes judgment upon, or presupposes the

illegitimacy of, religious beliefs and practices."

Justice Ginsburg, although it is a dissenting opinion,

in Trinity Lutheran v. Comer, made the observation that faith,

they believed, was a personal matter entirely between an

individual and his god.  Religion was best served when sects

reached out on the basis of their tenets alone, unsullied by

outside forces, allowing adherents to come to their faith

voluntarily.  And similarly, in Engel v. Vitale, the Supreme

Court noted religion is "too personal, too sacred, too holy to

permit its 'unhallowed perversion' by a civil magistrate."

And plaintiffs do correctly point to the 1987 Eastern

District case that dealt with this precise issue and held that

the New York statute's limitation of a religious exemption from

vaccinations to those who are members of recognized religious

organizations is blatantly violative of a First Amendment

guarantee, and that's Sherr v. Northport.  And that case does

not appear to have been appealed.
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But as I said earlier, the religious exemption that's

at issue here was put in place by a neutral arbitration in

response to a labor grievance that was brought by certain other

parties not before the Court pursuant to a collective

bargaining agreement, as the Court understands it.  That

collective bargaining agreement is apparently a public-private

agreement, and again, it is not before the Court, but there is

a significant legal question that neither side has addressed

about whether the exemption is issued as part of a government

action and can therefore be the basis for a constitutional

challenge.  Also not addressed by the parties is: does the

collective bargaining agreement preempt, in effect, claims by

individual plaintiffs and instead require that any claim has to

be brought by the union itself.  The Court honestly doesn't

know the answer to that because I don't have any of the

documents in front of me.  But that is a significant issue that

goes to the ultimate merits of the case.

As I say, there may well be questions, serious

questions, about the impact on the plaintiffs' constitutional

rights here, but on the record before me, the Court cannot find

that plaintiffs have met their burden of showing a substantial

likelihood of success on the merits in light of these

questions.

The final element that plaintiffs need to carry the

burden on is that the balance of equities weighs in their
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favor.  Where the government is the opposing party, the Court

notes that the final two factors in the temporary restraining

order analysis -- the balance of the equities and the public

interest -- merge.  Here, I do find that the balance tips

against the plaintiffs because of their delay in bringing this

application.  Plaintiffs knew that the mandate would go into

effect over a month ago, and they waited until after the

mandate was already in effect to take action.  Moreover, there

can't seriously be a dispute that there is a compelling

government interest that is served by the mandate.

Numerous courts have held that the government's

interest in minimizing the spread of a deadly infectious

disease is a compelling state interest.  I note too again, as I

said a moment ago, there are two pending Second Circuit cases

that could serve to moot the issues in this case as well.

Given the imminence of a decision in those cases, the Court

does not believe it's appropriate to entertain or grant at this

point a motion for extraordinary injunctive relief sought on an

ex parte basis.

So for those reasons, the plaintiffs' application for

a temporary restraining order is denied.

As I said at the outset, Judge Caproni has scheduled a

hearing to take place next Tuesday.  If there's not an order

yet in place, we'll take care of making sure that one does get

entered, but I've mentioned to you some of the issues that I
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think need to be addressed more fully in order for plaintiffs

to meet their burden.

That is the Court's ruling.  It is so ordered.  And we

are adjourned.

MS. GIBSON:  Thank you, your Honor.

THE COURT:  Thank you.

MS. MINICUCCI:  Thank you, your Honor.

o0o 
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(Case called; appearances noted)

THE COURT:  Everyone please be seated.

OK.  Let me start, for everyone, and this is both for

the people who are present in this courtroom, people who are on

the telephone and people who are in the overflow courtrooms, I

want to lay out the rules of the road.

First, if you're on the telephone, you may not record

or rebroadcast this proceeding.  We've allowed a telephone

hookup to accommodate constraints on the number of people who

can be in the courtroom, but I am not permitting it to be

recorded or rebroadcast.  If you record it or rebroadcast it,

you're in contempt of court, and it will be dealt with

accordingly.

Second, let me remind everybody who is present in this

courtroom or in any of the overflow courtrooms, the standing

order of the Southern District is that you must wear a face

covering.  It must cover both your mouth and your nose.  This

is your warning on that front.  If you let your mask fall below

your nose, whether in my courtroom or any of the overflow

courtrooms, the court security officers have been directed to

immediately remove you.  They're not going to warn you.  You've

been warned now.  You must keep your face covering over your

nose and your mouth.

Lastly, let me just say that for all the people in my

courtroom as well as in all of the overflow courtrooms, you
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must behave in accordance with the rules of decorum that are

appropriate for a courtroom.  That means there can be no

outbursts and no talking.  If you're in an overflow courtroom

or in my courtroom and you do not think you can abide by that

rule, let me encourage you to leave now and to call in on the

phone number so that you can participate by listening.

I'm going to give you the call-in number again.  So if

you're somebody who does not think that you can maintain

decorum if something happens during this hearing that you don't

like, I'm encouraging you to leave now.  The call-in number is

844-291-5489.  The access code is 9438556.  And as with the

issue of wearing face coverings, the court security officers

have been directed that there is zero tolerance for misconduct

in the courtroom, whether you are physically in my courtroom or

you're in an overflow courtroom.

That's it for the preliminary matters.  Let me turn

first to the issue of witnesses.

Ms. Gibson, you have indicated a desire to call a

whole bunch of witnesses.  I'm not quite sure what the purpose

of that would be, so can you tell me; can you give me a proffer

for what, understanding you were going to update what has

happened with some of the plaintiffs via the appeal process,

what else did you want people to testify to?

MS. GIBSON:  Your Honor, primarily with the witnesses,

if it would be acceptable to counsel and the Court, I could
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just put in additional declarations rather than waste time on

having a full hearing, but I just wanted to update.  Almost all

of them have been denied at this point, which wasn't the case

when we first filed.

As to Amanda Ruiz, she was going to testify about the

conditions in one of the schools where the plaintiff teaches

now that the plaintiffs and others have been removed from the

school, which goes to the public interest element of this

analysis.

THE COURT:  OK.

MS. GIBSON:  I did submit a declaration from her in

lieu of testimony.

THE COURT:  I saw it.  I'm going to ask you if you can

stand up when you talk, because otherwise I can't see you.

MS. GIBSON:  Oh, my goodness.  I'm sorry, Judge.

THE COURT:  It's OK.

MS. GIBSON:  And as to the expert witness, that would

just be going to really the substance of their declarations,

but going to the issue of whether the plaintiffs constitute a

threat based on their vaccine status and the significance of

that threat.

THE COURT:  OK.  So they weren't going to add to their

declarations; they were just going to reiterate what they'd

already said in it.

MS. GIBSON:  I would say so, your Honor, yes.  It
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would give the other side a chance to cross-examine them and so

forth.

THE COURT:  I really don't think that's necessary.

I've read all the affidavits, and I understand your point that

some of the plaintiffs who had not previously been denied have

now been denied, so I don't think their testimony is required.

MS. GIBSON:  Thank you, your Honor.

THE COURT:  All right.  This is your motion.  Would

you like to be heard?

MS. GIBSON:  Thank you.

Your Honor, we're here today challenging two

overarching policies of the defendants.  The first is a policy

promulgated by Mayor de Blasio, Commissioner Chokshi and

implemented by the Department of Education, which is the

overall vaccine mandate for teachers, which requires, among

other things, that nobody who is unvaccinated is allowed to go

into any school building as of October 4, 2021, and that

includes people who have religious or medical accommodations

pursuant to the other policy we're challenging.  

On its face defendants have pointed out that there is

a clause that says legally required accommodations are not

necessarily excluded from consideration, but in practice, the

city has made very clear that they do not consider religious

accommodations to be a valid reason to have to legally excuse

someone from the requirement.
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THE COURT:  That means if the religious exemption has

been granted.

MS. GIBSON:  I'm still just dealing with the

overarching view of the Commissioner Chokshi policy.  That

doesn't even really provide for religious or medical

exemptions.  That was challenged then by the union and an

arbitration award did provide for limited religious and medical

exemptions, but the DOE has implemented it in a manner, and

facially that policy which the DOE has implemented is facially

discriminatory against anyone who holds beliefs that are

outside of certain dogmas of certain religions.  And both that

policy and the overarching policy were promulgated amidst a

flurry of hostile statements by the mayor and by

representatives of the DOE.

THE COURT:  I looked at your papers, and I didn't

see -- the mandate was issued in late August.  The only thing

that you cited prior to that, so when you say it was announced

amidst a flurry of antireligious statements, the only statement

you quote in your papers is from August the 3rd that preceded

the announcement of the policy.

Is that what you're relying on?

MS. GIBSON:  Well, that was the first, one of the

first statements, but the mayor and the governor both went on

record many times saying that they do not believe, and

afterwards saying that they do not believe that religious
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exemptions are legitimate to --

THE COURT:  Well --

MS. GIBSON:  -- that there's no legitimate religious

reason to opt out of the vaccine and they, many times,

mentioned the Pope, which later the DOE, and that's where the

declarations come in, each of the plaintiffs, when they were in

their Zoom appeals, the DOE attorneys repeatedly, over and

over, the representatives of the DOE would mention the Pope as

the reason they should be denied.

THE COURT:  That appears to be an as-applied argument.

Do you want to just start on the facial validity or

invalidity?  You mentioned that it was promulgated amidst a

flurry of antireligious statements, so I'm trying to nail you

down on that.  What exactly are you referring to?  Because the

only thing in your papers that was around the time or preceding

the announcement is this transcript from Mayor de Blasio when

he announced generally that you need a vaccine, if you're in

New York City, to do just about anything.  But there's nowhere

in it that references religion.

MS. GIBSON:  Your Honor, I do apologize.  I can go

back and look at the record and pull out a few other examples,

but I do believe that there were some news articles from that

time, right after it was promulgated, where the mayor came

forward and said that there are no valid religious issues for

exemption and that the Pope is very much in support of
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vaccination, and so he takes the position that, therefore,

nobody's religious beliefs that are contrary to the Pope's

would be valid.

THE COURT:  OK.  But again, do you have anything other

than the August 3 transcript of Mayor de Blasio's interview,

which is silent on religion, that suggests hostility to

religion at or before the time the mandate was announced?

MS. GIBSON:  I believe I do, your Honor.  I'm just

looking for it.  The complaint discusses it, I believe, and

then also, my motion papers.

THE COURT:  What paragraph of the complaint

particularly?

MS. GIBSON:  Your Honor, that's a fair question, and I

just wasn't prepared for it.  I'm sorry.  But I do have several

articles, one from Spectrum.

THE COURT:  Dated what?

MS. GIBSON:  So, in exhibit 17, 17-1 -- sorry, I mean

17-3, -4, -5 and -6.

THE COURT:  17-3 is October 3.  17-5 is September 15.

17-4 is September 26.

MS. GIBSON:  Well, your Honor, my understanding of

this law is that it doesn't -- I mean of animus, the indicia of

animus is it doesn't have to be preceding the promulgation of

the rule.  It can also come afterwards, like it did in the

Masterpiece Cakeshop, where the court held that
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post-deprivation statements or during the time --

THE COURT:  That's not true.  Those statements were

made at around the time they were considering.  It was an

as-applied challenge.

MS. GIBSON:  I'd be happy to have a hearing on the

factual issue of whether there was others.

THE COURT:  None of the witnesses that you proposed

can speak to this.

MS. GIBSON:  I do believe, your Honor, that my

witnesses can speak to the animus that they received from the

DOE.

THE COURT:  That was after this mandate was announced.

Right?  I mean you're making a facial challenge, and you said,

the first thing out of your mouth almost, was it was

promulgated among a flurry of antireligious comments; that's

almost a quote.  So I'm trying to see if you actually have

anything to back that up, and it sounds to me like the answer

is you do not.

MS. GIBSON:  Well, your Honor, I believe there's an

article with the mayor and the governor discussing passing this

together, and then another article sharing the governor's very

clear stance on this issue.

THE COURT:  Well, there's no question that the

governor has suggested that she believes that people should get

vaccinated.  That's clearly her statement.  But that's not what
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you're challenging.  You're challenging the city's mandate.

The governor didn't have anything to do with the city's

mandate.

MS. GIBSON:  I would counter that, your Honor.  I mean

the governor and the mayor, and there is an article in here, in

No. 17, as well, the governor and the mayor sat down right

before August 24, when this was promulgated, and they announced

that they were together passing initiatives on the state and

city level to ensure that there would be no exemptions for

vaccinations.

THE COURT:  Whoa, whoa, whoa.  Please tell me where

that is in the record, because I don't remember that.

MS. GIBSON:  So, exhibit 3 of --

THE COURT:  17-3?

MS. GIBSON:  17-3 is a Spectrum article, and I'm going

to get to the next part.  Exhibit 3 is the Spectrum article

from August 24, which is the date this mandate was passed, and

in that article the mayor and the governor announced that

they'd been meeting regularly and were both going to be working

in concert to enact regulations that would protect the public

health with vaccination.

The second --

THE COURT:  Where?  Where?  Whoa, whoa, whoa.  Can you

direct me to a paragraph?

This is a kumbaya article.  This is saying that the
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mayor and the new governor have sat down, they've worked

together, they're happy.

MS. GIBSON:  And it says they're going to work in

coordination to protect the public health.

THE COURT:  OK, but that --

MS. GIBSON:  So then --

THE COURT:  First off, it says -- what you quoted --

the mayor says vaccine mandates are on his to-do list.

MS. GIBSON:  Right.  The timing --

THE COURT:  Nothing in there suggests hostility to

religion.

MS. GIBSON:  So, correct, your Honor.

THE COURT:  OK.

MS. GIBSON:  But then the next article, The New York

Times article, the NPR article and, I believe, the Post

article, discuss -- oh, the Post and the Gotham article then

discuss the mayor's open hostility towards people who have

religious beliefs that aren't in line with the Pope's.

THE COURT:  The Post article, what's the number on

that one?

MS. GIBSON:  No. 7, your Honor.

THE COURT:  All right.  17-7.  Here's the issue with

17-7.  One, it's hearsay.  Right?

Two, it doesn't actually quote the mayor.  It says de

Blasio has said the religious exemptions would also be limited
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to "two well-established religions: Christian Science and

Jehovah's Witnesses, that have a history on this of religious

opposition."

They're not quoted.  The newspaper article says the

mayor warned those exemptions would be rare.  So I don't know

exactly what the mayor said, but in any event, this was after

the arbitration award.  This was after the arbitrator had

determined that there would be exemptions.

MS. GIBSON:  I believe it shows that the mayor does

not believe that they -- he has made other comments as well,

and I'm happy to gather them.  But the mayor has gone on

record.

THE COURT:  Tell me.  This is your opportunity.

MS. GIBSON:  The mayor has gone on many times stating

that, just as Governor Hochul has, that there aren't valid

religious objections to vaccination; that it's illegitimate.

THE COURT:  That's an as-applied challenge, right?

MS. GIBSON:  I don't know.  I believe that that shows

animus and legitimacy.

THE COURT:  Why does it show animus?  Why does it show

animus that the mayor says, in his view, there are going to be

few religious exemptions because major religious leaders, which

would deal with a vast majority of people, have all said it's

OK?  That's not to say that there's not any religious leader

anywhere or any religious person anywhere that believes, as a
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religious matter, they can't take the vaccine.  But saying they

don't think this is going to be common because there is

widespread, from established religions, acceptance and support

of the vaccines does not -- I'm having difficulties getting

from that to hostility to religion.

MS. GIBSON:  Your Honor, I think Masterpiece Cakeshop,

Lukumi and a number of other cases talk about any comments that

would call into question the city's neutrality on the

legitimacy of religious viewpoints.  So it's not just

religions.  But the mayor has gone on the record.  The governor

who is -- I think the circumstances do lead to indicia of

animus and working together because not only did they announce

they're working together, two days after this mandate from the

New York City Department of Health was issued, a parallel

mandate was issued by the governor through the state department

of health.

THE COURT:  Do you have any evidence that those were

coordinated?

MS. GIBSON:  I believe that the Spectrum article

leads --

THE COURT:  No.

MS. GIBSON:  -- to the inference that they were.

THE COURT:  OK, but remember, you're the plaintiff.

You're asking for extraordinary relief, so you've got to show a

substantial likelihood that you're going to prevail on this
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argument, and you're relying on a Spectrum -- I'm not quite

sure what Spectrum is, a Spectrum article that's hearsay.

MS. GIBSON:  Your Honor, in terms of animus, I believe

that in a preliminary injunction hearing, hearsay is

appropriate as published by the papers.

THE COURT:  It may be if you can tell what the context

is.  There are certainly times that I would say that's good

enough, but here, they tell nothing about the context in which

the statement was made, and you're relying on statements that

are not quotes.  So even assuming that the reporters are

reliable and responsible journalists, you don't have a full

quote.

MS. GIBSON:  We do have a quote, your Honor, from the

mayor saying that only Christian Scientists and Jehovah's

Witnesses will be considered.

THE COURT:  That's not really what he says.  Again, I

just read that quote into the record.  You're quoting the Post

article, which isn't a quote at all.

The other article, which I just quoted, has the piece

that says religious exemptions would be limited to Christian

Science and Jehovah's Witnesses.  That piece of the sentence is

not in quotes.

MS. GIBSON:  OK, your Honor.  It was reported on by

multiple papers, the Gothamist paper --

THE COURT:  I did not myself go out and hunt for
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statements.  I relied on what the plaintiffs presented me.

MS. GIBSON:  Understood, your Honor.

I would then say that additional indicia of hostility

and animus was those with religious beliefs against

vaccinations can be found in the conduct that the Department of

Education, both within the hearings and also in response -- so

one of the things that happened that the plaintiffs, many of

them, did report on -- and I can bring them up to testify some

more if you'd like -- is that in nearly every appeal, the

Department of Education was advocating for them to be denied on

the basis that the Pope does not believe in vaccination -- or

does -- has been vaccinated, and this was even said to

Buddhists.  This was even said to, you know, people who are not

Catholic.

THE COURT:  But then what do you make of the DOE's

affidavit that says they've granted more than 20 for a wide

variety of expressed religious beliefs?

MS. GIBSON:  Well, I'm not sure really on what basis.

Facially, the arbitration award itself, which they've adopted

as their policy, so they can't say that it's not.

THE COURT:  Well, let me ask you about that.  Did

they?  The city's position was no exemptions.  You must be

vaccinated, period, end.  The union objected.  They hit an

impasse, and per requirements of the collective bargaining

agreement, they then ended up in arbitration.  The arbitrator
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said this is how it's going to be implemented.

So what was the city supposed to do?  Or what was the

union supposed to do?

MS. GIBSON:  The city couldn't even avoid liability

for discrimination when they implemented a state standard,

state-required test on teachers in the famous case of, I

believe -- I'm sorry.  I'll get the citation for your Honor,

but it's just been settled after 20 years, where teachers --

there was a discriminatory impact from the state-required

tests, and the Second Circuit held that it wasn't enough for

the city to say, Well, this is required by the state.

I don't see how in this instance, when they have

implemented a facially discriminatory policy, which really on

its face --

THE COURT:  How is it facially discriminatory?  How is

the mandate facially discriminatory?

MS. GIBSON:  The UFT award is facially discriminatory.

THE COURT:  OK.  On that, why are you the right person

to sue?  Why isn't that the obligation of the union, and at

best what your claim might be -- and it might be; I haven't

really agonized over it -- a claim against the union for not

providing appropriate representation of its represented

members?

MS. GIBSON:  No, your Honor.  The plaintiffs against

the DOE, as the employer, who has the responsibility as the
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state, not to enforce discriminatory laws against my clients

who have personally held religious beliefs and are excluded

from the protection of, you know, reasonable religious

accommodations on the basis of the type of religion that they

practice.  So if they're not a Christian Scientist or a

Jehovah's Witness -- and, you know, frankly, the DOE's response

that they've granted these exemptions to 20 people is also

hearsay, and we haven't talked to those people or determined on

what basis they said yes to them versus our clients, who really

were told point-blank that they cannot get relief if they have

personally held beliefs or if they do not submit a letter from

clergy.

That's facially discriminatory, and so the reason that

the union is not the appropriate party is that this is the

state's responsibility, and they can't sidestep this by

saying -- the union didn't agree to this award either.  This

was an arbitrator, with whom I would push back on the assertion

that it's a neutral arbitrator.  I did include two articles

about Arbitrator Scheinman's relationship as a fund-raiser for

the mayor.  But in any event, once the state implements a

facially discriminatory award, that facially discriminates

against my clients, they have a right to sue the state.

THE COURT:  OK.  You don't think they have an

obligation to start by filing an Article 75 to challenge the

award?
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MS. GIBSON:  No, your Honor.  In fact, I think the

case law is pretty clear on that with the -- they haven't

waived their right to proceed.

THE COURT:  They haven't waived their rights.  There's

no question they have not waived their rights.

MS. GIBSON:  And the appropriate place to challenge

constitutional issues is not within an Article 75 proceeding.

An Article 75 proceeding can't really even deal effectively

with constitutional issues.  It has very narrow grounds for

relief.

What we're challenging is the constitutionality of the

state imposing on these teachers a facially discriminatory

requirement that they have to belong to only certain religions,

which violates both the establishment clause and the free

exercise clause.

THE COURT:  That sounds like you are not challenging

the mandate, that you've abandoned your challenge to the

mandate.

MS. GIBSON:  Your Honor, we are challenging the

mandate.

THE COURT:  The mandate is neutral.  Do you agree that

the mandate, as promulgated by Mr. Chokshi, is neutral?  It

says you must be vaccinated.

MS. GIBSON:  No, your Honor, I wouldn't agree, but I

do think that the indicia of animus is there.  I'm happy to
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supplement it and bring another motion with more materials on

that issue, but at the -- I am, we are challenging both.  I

mean it also has a disparate impact on people who have

religious beliefs.  It's burdening their rights in a way that

is not --

THE COURT:  But again, if you go back to the

jurisprudence of how you evaluate something that has a First

Amendment impact, if you look at Chokshi's mandate, it is

neutral as to religion.  It applies to everybody.  It applies

to people regardless of why they're not vaccinated.  You've got

to be vaccinated if you're a DOE employee, period, end.  That

is a sort of prototypical neutral position, isn't it?

MS. GIBSON:  I would say not in light of the comments,

but also, I would say not in light of the fact that people who

only have one dose of the vaccine are allowed to go in, even

though they're not fully vaccinated.

THE COURT:  But what does that have to do with the

religion?  How does that make the mandate not neutral from a

religious perspective?

MS. GIBSON:  For example, in Roman Catholic Diocese,

the court held that it wasn't neutral because, v. Cuomo, that

they weren't neutral because there were secular activities that

were excused.

THE COURT:  But that was on the statute itself or on

the executive order itself.  It distinguished between houses of
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worship and secular activities, so on its face it was not

neutral.

Again, what about Chokshi's mandate, on its face, is

not neutral, other than your claim that there were hostile

statements made, which you have no evidence of in the record?

MS. GIBSON:  I believe that the neutrality goes to if

you have a religious need to not be vaccinated, it is just

arbitrary to discriminate between --

THE COURT:  But that's an incidental effect on the

religion.  It's a neutral statute that has an incidental effect

on some people.  Right?  That's the definition of it.  

Look, there are two different ways of making a First

Amendment analysis.  One is is it a neutral statute that has

incidental effect on religion?  If so, it has to be rational.

It has to pass the rational relationship test.  We'll get to

that in a second.

The second is if, on its face, it discriminates or it

makes distinctions between religious and nonreligious.  That's

subject to strict scrutiny.  Right?

OK.  So we agree on the basic structure of First

Amendment law.

MS. GIBSON:  Well, general applicability is the second

thing, so this vaccine mandate is not generally applicable to

those who are only vaccinated with one dose of a vaccine.

They're not fully vaccinated, but they're allowed to be in the
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building.

THE COURT:  What does that have to do with religion?

MS. GIBSON:  Well, religious people are not allowed to

be in the building although they also aren't fully vaccinated.

THE COURT:  Again, saying someone who has a political

objection isn't allowed in the building either if they're not

vaccinated.

MS. GIBSON:  I don't believe the standard is that

everybody, only religion has to be excluded.  I believe if

there's anybody excluded for a secular purpose, that that could

go towards general applicability.  But again, going back to the

indicia of animus, I think that the fact that unvaccinated

people who have only had one dose are allowed in the building

but people with religious exemptions are not --

THE COURT:  On the one dose, aren't they required to

get the second dose; there's like a time frame and by X point

you have to get the second dose too?

MS. GIBSON:  Yes, your Honor, but October 4 that

wasn't in effect.  It doesn't make any sense why starting

October 4 they wouldn't be allowed in.

Also, just so I can clarify my argument for the Court

and I don't waste your time, is the Court's taking the position

that Governor Hochul's quite blatant statements about the

illegitimacy of people who hold opinions different from hers

about what God wants according to vaccines not relevant here?
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THE COURT:  What she had to say had nothing to do with

Chokshi's mandate.  Chokshi's mandate preceded that by a month

and a half, and it's a city mandate, not a state mandate.

MS. GIBSON:  Well, it was on the eve of -- both

mandates were passed through the DOE after Governor Hochul and

de Blasio announced that they were working in partnership,

within two days of each other.  Both mandates were supposed to

take effect on September 27.  Both mandates were highly

controversial in that they negated any religious exemption, and

Governor Hochul actually went forward and said she did that on

purpose, which is recorded in the NPR article, Dkt. 17.

THE COURT:  That's the healthcare mandate.  You're

representing the teachers.

MS. GIBSON:  And my position, or plaintiffs' position,

is that these were promulgated in concert.

THE COURT:  You might be able to prove that at some

point, but you certainly haven't proved it for purposes of

preliminary relief.

MS. GIBSON:  Understood, your Honor.

And then we would take the position that later

statements and just open hostility towards those who get

religious exemptions or who are denied because the Pope, you

know, does not agree with them, they do indicate hostility

towards those with religious beliefs.  The mayor, whether or

not he said it openly on August 24, he certainly said it later,
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that he doesn't believe that there are legitimate reasons for

vaccination.

THE COURT:  He doesn't believe there are legitimate

reasons for vaccination?

MS. GIBSON:  Sorry.  Religious exemptions for

vaccination, religious objections to vaccination.

THE COURT:  Or he says he doesn't believe there are

going to be many.

MS. GIBSON:  I believe the Gothamist and the Post

article both also reference the Pope.  Am I mistaken, your

Honor?

THE COURT:  I don't know whether it does or not, but

saying that he doesn't anticipate a lot of objections because

there is widespread acceptance within many religious

communities is not saying he's hostile to other religions.

It's just a statement in the context of what impact is this

going to have?  I don't think it's going to have a big impact

because most religions say there's nothing wrong with the

vaccine.  That doesn't suggest hostility to religion.

I'm struggling, again, to get from what you've quoted,

the limited quotes that you have, that are quotes to hostility.

What I read the Pope -- not the Pope.  What the governor and

the mayor, but the governor's statements that are not all that

significant.  What the mayor is saying I don't anticipate a lot

of it, because there was a lot of discussion at the time about
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what kind of impact is this going to have on DOE.

MS. GIBSON:  Your Honor, I think read in connection

with the UFT award and how it was implemented by the DOE, you

know, reading statements like only Jehovah's Witnesses and

Christian Scientists have a prayer for relief, and sure, it's

not in quotation marks, but it was reported on by both the

Gothamist article and the Post article does clarify that the

intention is to deny -- when you look at the UFT arbitration

award, which also says the same thing, that people will be

denied if any religious leader within their proposed religious

belief system, as applied by the DOE, if they think any

religious leader has ever come out in favor of vaccination,

they're going to be denied, if they have personally held

beliefs that conflict with the Pope's, they're going to be

denied.

THE COURT:  You do agree that DOE has a right to

separate out people who have genuinely, sincerely held beliefs

from people who are just politically objecting?

MS. GIBSON:  Yes, your Honor.  

(Indiscernible overlap)

MS. GIBSON:  And I would point to Mr. Kane's

declaration in which he describes how when the arbitrator asked

whether the DOE objects to his, the sincerity of his beliefs,

they didn't even know that that was part of the inquiry.  They

said again, No, we just think that -- you know, we would like
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him to be denied because the Pope is in favor of vaccination,

and he doesn't have a clergy letter.  So this isn't about

sincerity.  I'll also point out --

THE COURT:  Again, that's your as-applied argument.

MS. GIBSON:  Yes.

THE COURT:  It would help the record if you could keep

these two separate, because they are truly separate arguments.

MS. GIBSON:  Sure.  I understand, your Honor.  I'll

try to do that.

So, I would, as applied, as a general policy, not even

just to these individual plaintiffs, I would say that the

department -- it's quite clear that the department adopted a

policy of denying, in conjunction with the facially

discriminatory UFT award, of attempting to deny anyone

protection who has religious beliefs that would be, would meet

the dictionary definition of a heretic, or heretical, somebody

whose beliefs conflict with established religious dogma, which

violates the establishment clause.

THE COURT:  OK.

MS. GIBSON:  So I do think that that's been

established in this motion, but also, they denied everybody at

the outset.  That's another part of this motion.

The DOE issued blanket denials to every person that

applied, stating that it would be an undue burden to accept any

religious exemption given that the commissioner's mandate
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doesn't allow them to be in the building.  And so on that

basis, they categorically said religious exemptions shouldn't

be granted to anybody.  Then the appeals process unfolded.

None of my plaintiffs were given the impression that

the process could really challenge the constitutionality of it,

and indeed, it can't, because the arbitrators are bound really

to that agreement.  But the DOE then aggressively advocated to

have them denied based on discriminatory reasons.

Then after that, they implemented a policy where

anybody that they had denied as having personally held

religious beliefs -- and nobody was told that they were being

denied because they were insincere, by the way.  But everybody

whose religious beliefs were deemed invalid by the DOE or the

arbitrator, for whatever reason, because they weren't actually

given a reason, was then subjected to very harsh treatment,

some of them -- all of them policies adopted by the DOE.

They're not allowed to be paid.  They're not allowed to get

unemployment insurance.  They're not allowed to even use their

accrued vacation and sick time.  They really -- it's really

openly hostile in terms of the effect on these plaintiffs'

rights.

THE COURT:  Isn't it the same effect that applies to

someone who had a political objection and therefore is out of

compliance with the policy?  There's not a separate set of

penalties for people who assert a religious exemption and are
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denied, is there?

MS. GIBSON:  No, your Honor, there's not.

THE COURT:  OK.

MS. GIBSON:  So, I would just submit that implementing

the openly discriminatory policy is state action, is openly

discriminatory.  It does violate Sherr v. Northport schools,

which I know isn't binding but is an important case in this

arena.  That's the Eastern District case.  The entire state of

New York changed their religious exemption policy because of

that case, and this case is really just the same, the same

thing that was challenged there.  Can you say you have to

belong to a bona fide religion?  Can you require a

certification of a clergy member?  And the court held that you

cannot and that that is discrimination against personally held

religious beliefs and the state of New York changed their

statute as a result.  So they knew or should have known that

they couldn't implement this policy in that way and that it is

facially unconstitutional, and yet they proceeded to do it.

And I would say that the mayor's statements to the media

indicated that they intended to do that.

I would ask the Court, if the Court's position is that

we have not put in enough information about animus, whether the

Court would give us leave for that portion of the motion, to

hold that in abeyance and supplement the record with additional

indicia of animus and evidence that would meet the Court's
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standard, that has direct quotes and so forth, instead of just

being newspaper articles that report on what was said.

THE COURT:  I'll take that request under advisement.

MS. GIBSON:  Thank you, your Honor.

THE COURT:  Anything further?

MS. GIBSON:  Implementation of the discriminatory

policy is something that we need to -- we feel that, the

plaintiffs feel that needs to be addressed now, because they

haven't raised their right to challenge being subjected to that

unlawful discriminatory policy, and they have been impacted

quite egregiously by it.

And that is all for the motion.  Thank you, your

Honor.

THE COURT:  So you're abandoning your medical

exemption issue.

MS. GIBSON:  We're focusing on the religious exemption

now.  If anyone is denied their medical exemption, we will

bring that as a separate motion.

THE COURT:  OK.

Ms. Minicucci.

MS. MINICUCCI:  Your Honor, do you have any specific

questions about our papers?

THE COURT:  I have a question about the DOE's

blanketly denying requests for religious exemptions.  And

what's the current status of the appeal?  If you can also help
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me, walk me through it procedurally.  Anyone who wants a

religious exemption makes the request to the Department of

Education.  If the Department of Education denies it, they get

an appeal pursuant to the collective bargaining agreement to an

arbitrator.  Right?

MS. MINICUCCI:  They get an appeal pursuant to the UFT

award.

THE COURT:  Which is?

MS. MINICUCCI:  Pursuant to the collective bargaining

agreement.

THE COURT:  Collective bargaining agreement.

MS. MINICUCCI:  Correct.

So that's essentially the process.

THE COURT:  And if they don't like the answer of the

arbitrator, then they can file an Article 75.

MS. MINICUCCI:  Correct, or bring a plenary challenge,

as plaintiffs have in this case.

THE COURT:  Right.

MS. MINICUCCI:  So that is essentially the whole

process.

THE COURT:  Have any Article 75s been filed?

MS. MINICUCCI:  Not to my knowledge.  Not to my

knowledge.

THE COURT:  OK.

What about the plaintiffs' argument that the UFT award
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facially is drawing distinctions between types of religious

practices that are unconstitutional?

MS. MINICUCCI:  Your Honor, the UFT award obviously

was not, is not a policy of the Department of Education,

although the Department of Education is a party to this

arbitration.

On page 5, it sets forth some requirements, some of

the procedural requirements for the religious exemptions, and

it names as an example Christian Scientists, and I think the --

I mean I can't speak for what the arbitrator was thinking when

he put it in the decision, but I think that's just an example

of a well-known religion that generally opposes medical

treatment.

Obviously, as our supplemented declaration shows, that

over 20 religions, both established and personal religious

beliefs have been granted and this is over -- you know, more

than 20 people have had religious exemptions granted.  This is

just a listing of the different religions within the DOE

(inaudible).  So -- right.  So, the DOE --

THE COURT:  So in the first sentence, the

documentation in writing, e.g. clergy, it doesn't have to be a

clergy member; it could be the person himself or herself.

MS. MINICUCCI:  Well, it has to be a religious

official, so unless plaintiffs are religious officials

themselves, that would not necessarily work.  But I think
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ultimately it's not just one document that's going to make the

difference, and in any event, each of these applications are

individual.  Each of them are evaluated by the arbitrator based

on the individual's belief, which are personal, so it makes it

very difficult to find a blanket challenge to this policy,

because each person's personal religious belief would require

different kinds of evidence and different kinds of statements.

And it's up to the arbitrator, in the first instance, to

determine whether that belief is sincerely held and it relates

to the vaccination generally and is not a political --

THE COURT:  And it's religious.

MS. MINICUCCI:  Correct.

THE COURT:  All right.

MS. MINICUCCI:  Any other questions, your Honor?

THE COURT:  I've discussed with your adversary the

issue of the mayor's statements, but what was the mayor trying

to say?

MS. MINICUCCI:  I could not speak for what the mayor

was trying to say, because I don't know.  I will say that the

mayor is not responsible for making these determinations, nor

was he a party to the arbitration agreement.  DOE and the

arbitrators, who are not DOE employees, not part of the city of

New York's employees, came to this determination ultimately for

a framework and then make the individual decisions.  So I

submit that the mayor's comments are irrelevant to this
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specific process.

THE COURT:  The plaintiffs' argument is that the city

can't escape liability by saying, Hey, we're complying with the

UFT award if the UFT award itself is being applied in a

discriminatory way.  Do you agree with that?

MS. MINICUCCI:  Certainly in -- if we're evaluating

questions of liability, those are questions that are ultimately

questions of fact for a case to be litigated at the end.

Certainly if the DOE is liable, then they're liable.  I don't

think that's the position that our papers take, that we would

escape all liability because an arbitrator made the decision.

THE COURT:  Well, what is your position?

MS. MINICUCCI:  About liability?

THE COURT:  No.  About whether they've sued the right

people.  I understood your argument to be, until you said they

can bring a plenary claim, I understood your position to say if

they're complaining about what happens in the arbitration, they

need to either fight that out by bringing a claim that the

union is violating its duty of fair representation to them or

they take an Article 75.  But just five minutes ago, you said,

Or they can file a plenary lawsuit like this.

MS. MINICUCCI:  Correct.  I meant that they can bring

a lawsuit as individuals if they believe their individual

rights were violated.

THE COURT:  So why would you argue in your papers
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about duty of fair representation?

MS. MINICUCCI:  Because in that case, your Honor, they

were talking about the arbitration awards.

THE COURT:  They're still talking about the

arbitration awards.

MS. MINICUCCI:  Correct.  I'm sorry.  I'm getting

mixed up between plaintiffs' claims as applied, and that's what

I mean.  They can bring a plenary challenge to the arbitration

award, or not even the arbitration award, to the way that DOE

is applying the challenge to them, the award to them.

THE COURT:  Like an as-applied challenge.

MS. MINICUCCI:  Correct.

THE COURT:  Like what this lawsuit is.

MS. MINICUCCI:  Correct.  However, this injunction is

saying that this award and the law is facially

unconstitutional, which it is not.

THE COURT:  Well, they're also saying that as applied

it's unconstitutional.

MS. MINICUCCI:  It may be ultimately found to be

unconstitutional.  At this juncture, there's no evidence to

support that.

THE COURT:  Why don't you articulate your argument on

why there's no evidence, on an as-applied basis, that the

mandate, as applied via the UFT decision -- as applied -- is

unconstitutional.
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MS. MINICUCCI:  The mandate is not unconstitutional

because it doesn't favor one religion over another.

THE COURT:  Not the mandate.

MS. MINICUCCI:  I'm sorry.

THE COURT:  As applied by the UFT decision.

MS. MINICUCCI:  Correct.  The mandate, as applied by

the UFT decision, is not unconstitutional because it doesn't

favor one religion over another and it doesn't give any

religion an advantage.  It just sets forth a framework by which

to apply for an exemption.

THE COURT:  So all of the plaintiffs' argument that

the DOE lawyers are quoting the Pope and the exemptions are

being granted almost not at all and they've been summarily

denied their requested exemption even though there's no

question that they have -- they didn't question the good faith

belief on the plaintiffs' part, according to your affidavits,

what do I make of that?

MS. MINICUCCI:  Those are individual as-applied

challenges.  They're not challenging the law itself or the

award.  They're just saying what happened between, you know --

THE COURT:  Are you saying that the Court should grant

these ten plaintiffs' as-applied challenges?

MS. MINICUCCI:  No, your Honor.  I submit that they

haven't met that requirement either.

THE COURT:  So talk about that.
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MS. MINICUCCI:  OK.  So, in order to bring a case for

a violation of constitutional right or to qualify for -- excuse

me.

To qualify for religious exemption, plaintiffs would

have to show that their religious beliefs prevent them from

getting a vaccine, and it's the DOE's position that they have

not shown that.  And that's what the DOE argued in the

arbitration, and that's why they don't qualify for a

constitutional -- for an injunction in this case either.

THE COURT:  OK, but the plaintiffs have put in

affidavits that say they have an honestly held religious belief

and they, at least some of them, were denied the exemption.

They appealed it to the arbitrator.  The denial of the

exemption was upheld.  What does the city put in to controvert

that?

MS. MINICUCCI:  It depends on the specific case.  I'm

not sure what the DOE put in specifically to controvert --

THE COURT:  What do you put in to me?

MS. MINICUCCI:  The updated and supplemented

declaration.

THE COURT:  Which says that over 20 people have been

granted exemptions.

MS. MINICUCCI:  It says that people from over 20

religions have been granted.

THE COURT:  Sorry.  OK.  Because you didn't give me a
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number, I can only assume it's one per religion.

MS. MINICUCCI:  Your Honor, it's more than that.  Last

time I checked, it was over a hundred people.

THE COURT:  OK.  And therefore, the Court should infer

that the problem is not how the rule is being enforced; it is

that there was something about the plaintiff's particular

claims that the arbitrator didn't buy.

MS. MINICUCCI:  That's correct, your Honor.

THE COURT:  OK.

MS. MINICUCCI:  Just in conclusion, we submit that the

plaintiffs have not met their burden for a preliminary

injunction, let alone a mandatory injunction, and that they

don't have success of likelihood of the merits and that the

balance of equities is really in the favor of upholding the

mandate and keeping unvaccinated teachers outside of schools.

THE COURT:  What's DOE going to do with people who are

granted a religious exemption?  They're not letting them on the

school grounds, correct?

MS. MINICUCCI:  That's correct.

THE COURT:  What are they going to do with them?

MS. MINICUCCI:  I believe the arbitration awards set

forth that they are to stay on payroll and that to the extent

there are --

THE COURT:  If they can find jobs for them that won't

require them being on premises, they'll get them, if possible.
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Otherwise, they're out.  Otherwise they're going to be

discharged as well, correct?

MS. MINICUCCI:  I don't believe that that's been set

forth in the awards.

THE COURT:  Oh.

MS. MINICUCCI:  That there would be a termination for

anybody who meets the burden of religious exemption.

THE COURT:  Well, but if you can't accommodate them,

then what?

OK.  Never mind.

Does any of the rest of you know what the DOE is going

to do for people who cannot be accommodated?  Normally, if you

can't accommodate a religious exemption, the employee's not

kept on.

Not you.  You do not represent DOE.

MS. GIAMBRONE:  I think that the DOE's attempting to

accommodate everybody as best they can, and I don't think that

that has presented itself yet.

THE COURT:  It's not a live issue.  OK.  Fine.

Anything further?

MS. MINICUCCI:  No, your Honor.

THE COURT:  All right.

Ms. Gibson, I'll give you the last word.

MS. GIBSON:  Your Honor, just to reiterate, this UFT

arbitration award, which has been implemented by the DOE is
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facially discriminatory.  It says right in the award that

people with personally held religious beliefs or who have

religious beliefs that are not the same as the Pope or --

THE COURT:  Where does it say that?  Where does it say

that if you don't agree with the Pope you're out?

MS. GIBSON:  Pardon me.  Let me rephrase.  

People who have religious beliefs that have been

contradicted by any religious leader.

THE COURT:  Where does it say that?

MS. GIBSON:  It says it in the UFT arbitration award.

THE COURT:  What page?

MS. GIBSON:  If there's any religious leader of

your --

THE COURT:  What page?

MS. GIBSON:  Your Honor, just give me a moment,

please.  Your Honor, I just have to pull the award.  I believe

I quoted it in the motion papers, but I -- one moment.

I'm happy to supplement that record with a written

page citation, but it does say in the UFT award and the CSA

award if any religious leader of your religion has come forward

and made statements in favor of vaccination, you will not be

granted an exemption.

THE COURT:  Right, but it's clear that they're

granting exemptions notwithstanding that.  So whatever the

gloss is on that, which presumably would be some employee who
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is saying, I'm X, therefore I can't be vaccinated, except that

the leader of X says that's not right, that's not what our

religion believes, and the employee doesn't say, Well, OK, so

it's not because of the specific doctrine of my church, but I

have a specific religious belief of something else.  It's clear

that whatever he meant by that, it hasn't precluded DOE of

granting exemptions to people even though the head of their

faith organization has made statements supporting vaccines.

MS. GIBSON:  Well, your Honor, this is news to us,

these 20 people who have gotten --

THE COURT:  You got it.

MS. GIBSON:  -- exemptions that don't --

THE COURT:  You got it last week.

MS. GIBSON:  -- comply with the UFT awards.

THE COURT:  You got it last week.

MS. GIBSON:  Yes, but we don't know the names.  We

haven't had --

THE COURT:  You didn't ask to adjourn this hearing so

that you could take expedited discovery.  You didn't do any of

that.  If you had asked for that, to take discovery of DOE on

this issue, I may have granted it, but you didn't.

MS. GIBSON:  So, your Honor, just to point out that to

the extent that they've deviated from the facially

discriminatory policy in 20 cases or even a hundred cases out

of thousands doesn't mean that these plaintiffs got any such
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deviation.  In fact, these plaintiffs were told very precisely

that they would not get a deviation from the award, that this

award is binding, it's discriminatory and that they just have

to live with that if they don't meet the criteria, which is not

about sincerity but, rather, about whether you belong to one of

these established religions and whether your religious leaders

have ever said anything contrary to what you believe.

So let's take the case of Margaret Chu, for example.

She details in her declaration how she repeatedly told the

arbitrator and the DOE attorney that she, as a practicing

Catholic, believes that her moral conscience is more important

than anything that the Pope has taken a position on and that

that is a part of her religion.  She was told that that doesn't

matter and that they're going to take the word of the Pope over

a layperson like her.

THE COURT:  Did you submit an arbitration award where

the arbitrator said, We reject your view because the Pope said

X?

MS. GIBSON:  The arbitrators didn't put any reason for

any of the plaintiffs' denials.  They simply wrote, checked the

box that said denied.

THE COURT:  OK.  

MS. GIBSON:  (inaudible) arbitration they said that.

THE COURT:  But you don't know exactly what, then, was

the deciding factor for the arbitrator.
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MS. GIBSON:  Well, what they told her was that --

THE COURT:  They who?

MS. GIBSON:  The arbitrator told Margaret Chu that he

was going to take the word of the Pope over a layperson and he

could not consider her personally held Catholic beliefs over

the word of the Pope.  And that was brought up in multiple

plaintiffs' arbitration hearings not only by the arbitrators

but by the DOE who advocated that the policy on its face

requires discrimination.  To the extent individual

arbitrators -- 20, maybe a hundred times, and I don't know if

that was after the suit was filed or not.  But to the extent

that any of them deviated from the facially discriminatory

standard, the standard itself is discriminatory.  And so at

that point, strict scrutiny has to apply.

So in this instance, I would submit, and we have

submitted, evidence from two very highly regarded public health

officials, certainly not antivaccine.  They're Stanford and

Johns Hopkins public health authorities who have --

THE COURT:  The guy from Stanford is a public policy

guy, health policy.

MS. GIBSON:  Well, I believe he's published over --

he's been cited in over 11,000 public health scientific

articles.  He is an authority on this subject.

THE COURT:  On vaccines in particular?  That's not

what his affidavit says, but go ahead.  Make your argument.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page171 of 205



42

 SOUTHERN DISTRICT REPORTERS, P.C.

 (212) 805-0300

LacWkanD                

MS. GIBSON:  Dr. Makary, from Johns Hopkins, who has

sat on the World Health Organization advisory committee, who is

also an authority in this subject, they both have extensive

things to say about whether people pose a direct threat based

on their vaccination status in this instance, which it would

then become the obligation of the Department of Education and

the other defendants to prove that they cannot grant sincerely

held religious exemptions because of that.  And in this

instance -- or that these people cannot be in the building at

all.  And in this instance, you know, there's really not,

there's really not good science on that.

The CDC has admitted, and that's in exhibit 5 of my

most recent affidavit that went with my supplemental materials,

the CDC director went on national TV and stated that the

vaccines can't stop transmission.

THE COURT:  OK.  Let me stop you.  Do you agree, do

the plaintiffs agree, that the vaccines make it less likely

that someone who has been vaccinated will contract Covid?

MS. GIBSON:  Your Honor, that's why the expert

testimony is interesting.  The experts both --

THE COURT:  They don't address this.  They do not

address the issue of whether the vaccine is effective to reduce

the risk of contracting the virus.

MS. GIBSON:  They do discuss the waning vaccine

immunity, and they discuss the extensive science showing that
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you're just as infectious, if you're infected, and that even if

vaccinated, even if there's some slight protection against

infection --

THE COURT:  Some slight protection?

MS. GIBSON:  -- that it wanes rapidly.

THE COURT:  Slight protection?

MS. GIBSON:  Yes, and there's a number of -- 

THE COURT:  Slight?

MS. GIBSON:  Yes.  Slight.

THE COURT:  Come on.  

MS. GIBSON:  Your Honor, there's a number of studies

that are showing --

THE COURT:  Come on.  You're losing credibility.

MS. GIBSON:  -- that it goes from pretty fairly good

protection for a few weeks to, and then within a couple of

months drops down to almost no protection against infection,

and we don't have --

THE COURT:  It does not.  There are not peer-reviewed

studies that show that.

MS. GIBSON:  I think --

THE COURT:  That they drop to almost no protection,

six weeks after vaccination.

MS. GIBSON:  No.  Six months, your Honor.  There are.

I mean, there's just a study out of Israel that says that.  But

we haven't even been tracking right through --
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THE COURT:  That drop to nothing?  No.

MS. GIBSON:  They said nothing yesterday, but I would

be happy to bring Dr. Bhattacharyta and even Dr. Makary up to

talk about these studies.  But even if there was some

protection against infection, that goes away if you've had

natural immunity, so anyone who was vaccinated --

THE COURT:  What do you mean it goes away if you've

got natural immunity?

MS. GIBSON:  Well, there's no -- you don't have a

greater -- there's no greater -- like, the natural immunity has

a greater protective effect against subsequent infection than

the vaccine immunity does, and there's a lot of studies that

show that, and they both speak about that extensively. 

Your Honor, you're shaking your head, and I appreciate

that.  But that's why it's so important to bring experts on.

They can discuss the studies that have been done, which have

been extensive and thorough.  

THE COURT:  Do you know how many studies -- 

MS. GIBSON:  And there are other mitigating --

THE COURT:  Excuse me.

Do you know how many of the studies that your experts

cite that are not peer reviewed?

MS. GIBSON:  I'm happy to bring them up here.  I don't

think there's any --

THE COURT:  Do you know?  You are the attorney arguing
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this.  You are propounding these people as experts.  That's my

question.  Do you have any idea how many of the studies that

they cite are not peer reviewed?

MS. GIBSON:  No, your Honor, I don't.  But I do know

that there are no peer-reviewed studies -- the only study --

there are no peer-reviewed studies that say that naïve,

unvaccinated versus people with natural immunity have a greater

protection.  The Kentucky study that the defendants cite, I

don't know if it's even peer reviewed.  It's odd.  It's a CDC

study that takes Kentucky out of the 50 states that they have

data on, so it's not clear why they chose that state.  And it

doesn't test unvaccinated -- I mean vaccinated people who have

not had infection against people who have had infection.  It

tests vaccinated people who have already been infected against

people with infection to see if vaccination can further protect

against immunity.  But if you just take all of the studies that

have shown vaccinated people who have not had infection against

unvaccinated people who have had infection, show that natural

immunity is substantially more robust.  And I do believe some

of them are peer reviewed.  But I'm happy to bring them up

here.

I think the other mitigation strategies, though,

suggested are the -- there's no reason why these plaintiffs

can't do the weekly testing or the biweekly testing.

THE COURT:  All you're saying is that there are other
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things that might also be a rational response, but that doesn't

mean that the plan that the city came up with is irrational.

MS. GIBSON:  Well, if you have to -- we're looking at

strict scrutiny for the UFT arbitration awards.  So if we're

looking at, you know, whether that's the least restrictive

means, it's certainly not; that there are -- every other

teacher in the state, people two miles away from the schools in

Queens, for example, do not have to get vaccinated.  They're

getting tested, so there's no real reason why these particular

teachers have to be subjected to violating their religious

beliefs or getting fired when they have that other testing

option.

In terms of whether it's a rational reason, if we were

in that realm, I'm not sure that it is completely rational.

The unrefuted record right now --

THE COURT:  Why isn't it rational?

MS. GIBSON:  We don't really have facts in the record

to establish what you're saying about infection, your Honor,

and so if we want to have a hearing --

THE COURT:  Just to be clear, you brought this on by

order to show cause.  You sought a preliminary injunction.

Your obligation is to show that there's a probability of

success for you; that is, that you're going to win the lawsuit.

So that's your burden.  And I asked you at the very beginning

what you proposed to put on in terms of testimony, and you said
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they would repeat what's in their affidavits.  I've read their

affidavits.

MS. GIBSON:  If you'd like to cross-examine them on

infection --

THE COURT:  I don't want to cross-examine them.  I

want to decide based on the evidence you've presented me.

MS. GIBSON:  OK, your Honor.  Well, I believe that our

burden is to show likelihood of success on the merits.  In

terms of whether the people are a direct threat, then the

burden shifts.  Once we've shown likelihood of success on the

merits because there's a facially discriminatory policy adopted

by the New York City Department of Education, the burden then

does shift to defendants to prove that they've used the least

likely, least burdensome -- I mean, sorry, least intrusive and

least burdensome methods to meet their compelling interests.

That is Roman Catholic Diocese, for example, and a number of

other cases.

THE COURT:  Again, those were very different.  Those

were facial claims where you had overtly discriminatory

provisions.  That's not this.

MS. GIBSON:  And I would submit that the UFT

arbitration award, as implemented by the DOE, is overtly

discriminatory --

THE COURT:  That's an as-applied challenge.

MS. GIBSON:  -- people.  It's overtly discriminatory
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to all people who don't belong to certain religions or have

religious beliefs that are echoed by their religious leaders,

so anyone with personally held religious beliefs is overtly

discriminated against by this policy.

THE COURT:  OK.

MS. GIBSON:  Your Honor, the last thing I'd like to

say is the mandatory versus prohibitory injunction standard,

there's a lot of different -- discussion about different dates

of things being announced, but I don't believe there's any real

debate about when it was to go into effect, and that was

October 4.  I'll direct the Court to exhibit 45-2.

THE COURT:  You mean October 1.

MS. GIBSON:  October 4 is when they were excluded from

school.

THE COURT:  OK.

MS. GIBSON:  October 1 is when they had to get

vaccinated, but they could still go to school and were still

being paid.  October 4 is when they could no longer come into

the building.

THE COURT:  But October 1 was the deadline.

MS. GIBSON:  No -- but October 4 is when they stopped

getting paid, and the mayor said that anyone who wants to get

vaccinated over the weekend -- a lot of people did get

vaccinated after October 1 and were allowed in October 4.  

THE COURT:  OK.
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MS. GIBSON:  So the only meaningful -- the meaningful

deadline, in any event, is October 4.  And the case law, as

defendants acknowledge, discuss that the status quo is the last

applicable time line before the controversy arose.  So we're

talking about a couple of days here, but not even, because as

exhibit 45-2 shows, the school -- the DOE clearly told people

that they had to be vaccinated before October 4 or they'd be

excluded.  And we filed the morning of the 4th, so at the time

of filing, all of these plaintiffs, the status quo was that

they could teach.  In fact, most of them have been teaching in

the schools for the last year and a half unvaccinated.  There's

really no difference between then and allowing them to keep

doing so while we determine the merits of this case.

And then on top of that, if the Court was to

ultimately find that they did not deserve relief, either as

applied or facially, they could always then be told to leave at

that point.

In closing, I would like to state that we are looking

for a stay of this entire policy because it is facially

discriminatory.  But if the Court doesn't grant that, in the

alternative, we would like at least the as-applied relief for

these plaintiffs who have not been -- who have put declarations

in stating that they have sincerely held religious beliefs and

were denied protection on the basis of a discriminatory policy

adopted by the DOE.
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THE COURT:  Thanks.

Why shouldn't I view the UFT decision as facially

discriminatory?

MS. MINICUCCI:  Your Honor, because it's not.  Like I

said before, it simply provides a framework.

THE COURT:  It does say that if the leader of the

faith organization has said something to the contrary, then the

exemption will not be granted.  Right?

MS. MINICUCCI:  Correct.  I mean it does say that on

page 5, but obviously, there have been Roman Catholic people

who have had exemptions granted, and the Pope has come out for

vaccines.

THE COURT:  So you're saying that because there was an

exception, the language of this doesn't mean what it says it

says?

MS. MINICUCCI:  I think that the way that the UFT

award is written, it's setting forth examples of reasons that

would lead to a denial, because the next sentence after that

says where the documentation is readily available, so that goes

to, Well, if you can just find this letter online, it's going

to be denied.

THE COURT:  I understood that point.  The notion that

because you've read about it in the papers, that there are all

kinds of charlatans who are just posting Religions R Us letters

that say we're opposed, but that was what that was addressed
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to.  I understood that.

I was more focusing on the first sentence, which is --

the second sentence, "requests shall be denied where the leader

of the religious organization has spoken publicly in favor of

the vaccine," that clause.

MS. MINICUCCI:  Yes, your Honor.  And I guess I'm

using the second clause to provide context.  I think it's

creating a shorthand, but in any event, this is sort of the

last step of the award.  The award itself is one that's

facially discriminatory against any religion, even privately

held religious beliefs, and the mandate is the DOE's mandate.

The award is going beyond what plaintiffs are challenging.  The

mandate from the department of --

THE COURT:  No, that's not true.  They are quite

clearly challenging the UFT awards, the UFT structure, whatever

you want to call this.  They're saying that, as the arbitrator

came down with this decision, this decision discriminates on a

religious basis.

That's your claim, right, Ms. Gibson?

MS. GIBSON:  Yes, your Honor.

MS. MINICUCCI:  So, to sort of -- I don't know.  I

can't speak to what the arbitrator was thinking when he wrote

this, but I think that it was created as a sort of shorthand.

And again, it's obviously not proof that people who had

requests for religious exemption that fall under these
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categories where the religious leader did speak out for

vaccines but they weren't granted.  Obviously there's a lot of

personal decisions and personal documentation and personal

testimony with each application, and that's where the

arbitrator specifically needs to consider.

THE COURT:  OK.

MS. MINICUCCI:  Thank you.

THE COURT:  All right.  I'm going to take about a

ten-minute break.  It's 12:15 now.  I'll be back at 12:30 on

the dot.

(Recess)

THE COURT:  Please be seated.

Thank you, all.  I'm now ready to rule.

I want to start by thanking the ten plaintiffs and the

many other DOE employees in my courtroom, in the overflow

courtrooms and listening on the phone for their tireless work

on behalf of the students of this city in what can only be

described as next-to-impossible conditions this past year and a

half.  You've all worked hard to do the best you can under very

difficult circumstances.

I also want to thank the city defendants, who have

been tireless in pursuing a strategy for the city to get back

to normal while minimizing the risk to public health and

safety.  The city officials have plotted a course between

Scylla and Charybdis and have done so in the face of rapidly
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evolving scientific and medical knowledge.  They have done so

in the face of massive disinformation about Covid and vaccines

that has been relentlessly pushed out through social media and

has been swallowed by some people hook, line, and sinker.  It

is clear to me that if social media had been around at the

beginning of the last century, we would not have eliminated

smallpox, and polio would still be endemic in this country.

Plaintiffs have applied for a preliminary injunction

to enjoin the implementation of the city's Covid vaccine

mandate for DOE employees.  For the reasons I will lay out in

detail, plaintiffs have not shown that they are entitled to

this extraordinary remedy, and their application for

preliminary injunction is denied.

Ten Department of Education employees have sued the

mayor, the city health commissioner, and the DOE, claiming that

a city order requiring DOE employees to be vaccinated against

COVID-19 violates their constitutional rights.  The challenged

order, which was initially published on August 24, required all

DOE employees to provide proof of vaccination by September 27.

See Aug. 24 order, which is at Dkt. 1-1.  After discussions

with DOE regarding the impact of the order on the employees it

represents were unsuccessful, on September 1, the United

Federation of Teachers, or UFT, filed a declaration of impasse

and the parties proceeded to arbitration.  Compl., Dkt. 1 at ¶

29.
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On September 10, the arbitrator published an award

which required that DOE provide eligible UFT employees with

medical and religious exemptions according to criteria laid out

in the award.  Id. ¶ 30; Arb. Award, Dkt. 1-2.  The award also

established that employees who do not submit proof of

vaccination and who do not have a pending or granted exemption

would be placed on leave without pay, Resp., Dkt. 31 at 4.  A

similar award was entered a few days later to cover DOE

employees represented by the Council of School supervisors &

Administrators, or CSA, Compl. ¶ 31.  The two awards will be

collectively referred to as "arbitration awards."  

On September 15, Commissioner Chokshi updated the

vaccine mandate order, adding a provision that "nothing in this

order shall be construed to prohibit any reasonable

accommodations otherwise required by law."  Sept. 15 order,

Dkt. 31-2 ¶ 6.  And on September 28, 2021, Commissioner Chokshi

extended the date by which DOE employees must submit proof of

vaccination to October 1.  Sept. 28 order, Dkt. 31-3.

I will refer to the various commissioner of health

orders I just described as the vaccine mandate.

Plaintiffs filed this lawsuit on September 21, after

the arbitration awards had been issued and after Commissioner

Chokshi added to the mandate the possibility of a reasonable

accommodation.  Almost two weeks later, after the extended date

for compliance had passed, on October 4, plaintiffs applied for
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an order to show cause why a preliminary restraining order, or

TRO, and a preliminary injunction should not be ordered.  The

next day, Judge Vyskocil, sitting in part 1, denied the

plaintiffs' request for a TRO and scheduled this hearing on

plaintiffs' application for a preliminary injunction.  See

order, Dkt. 33.

Plaintiffs challenge the vaccine mandate facially and

as applied, Compl. ¶ 2.  An as-applied challenge addresses "the

application of an order to a particular set of plaintiffs,"

whereas a facial challenge addresses "the legality of the

[order] itself."  Congregation Rabbinical Coll. of Tartikov,

Inc. v. Vill. of Pomona, 915 F.Supp.2d 574, 611 (S.D.N.Y. 2011)

aff'd sub nom., 945 F.3d 83 (2d Cir. 2019) (cleaned up).  

I will begin with the plaintiffs' as-applied

challenges.

The vaccine mandate is applied to these 10 plaintiffs

through the arbitration awards.  Defendants report -- and

plaintiffs do not contest -- that all 10 plaintiffs are

represented by either the UFT or the CSA and are, therefore,

subject to the procedures and consequences outlined in the

arbitration awards.  See first Bernstein Decl., Dkt. 31-10, ¶¶

2, 4.  Instead of arguing that the arbitration awards do not

apply to them, plaintiffs argue that the contours of the

arbitration awards' religious exemptions are unconstitutional

or that, as interpreted by the arbitration panels that are
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handling the exemption process, are being applied

unconstitutionally.  See generally Compl., Dkt. 1; Mem. of Law,

Dkt. 16.

On the record before me, I cannot conclude that

plaintiffs have standing to challenge the exemption process

established by the arbitration awards as applied to them.  In

denying the TRO, Judge Vyskocil noted that neither party had

briefed the question of "whether, because there is the

collective bargaining process, the individual teachers as

opposed to the union have standing to even assert those

violations."  TRO hearing Tr. at 6; see also Id. at 18.

Despite having the issue flagged for them and being given the

opportunity to submit supplemental briefing, inexplicably,

plaintiffs' counsel did not address this crucial threshold

issue.  

Under New York law, it is well established that "[i]f

there is no claim that the union breached its duty of fair

representation, an individual employee represented by a union

generally does not have standing to challenge an arbitration

proceeding to which the union and the employer were the only

parties."  Katir v. Columbia Univ., 15 F.3d 23, 24-25 (2d Cir.

1994) (internal citation omitted); see also Chupka v.

Lorenz-Schneider Co., 12 N.Y.2d 1, 6 (1962) ("[E]ach individual

employee in becoming a beneficiary to the [collective

bargaining agreement] gives up to the union, as his
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representative, his individual right to sue on or litigate as

to the contract."); Bd. of Educ. Commack Union Free Sch. Dist.

v. Ambach, 70 N.Y.2d 501, 508 (1987) (collecting cases).

Plaintiffs may have a claim of breach of the duty of fair

representation, but the complaint does not articulate it, and I

have no facts before me that even remotely suggest that the

unions' conduct was arbitrary, discriminatory, or in bad faith.

See Hunt v. Klein, 2011 WL 651876, at *3 (S.D.N.Y. Feb. 10,

2011), aff'd, 476 F.App'x 889 (2d Cir. 2012).  

In this case, due to the lack of briefing, it is not

clear that plaintiffs have standing.  Accordingly, I will order

supplemental briefing on that issue as well as the issue of

whether plaintiffs' remedy is an Article 75 proceeding.

Plaintiffs' facial challenges concern the legality of

the vaccine mandate itself.  To be entitled to a preliminary

injunction enjoining the implementation of the mandate,

plaintiffs must show: (1) a likelihood of success on the

merits; (2) that the plaintiff is liked to suffer irreparable

injury in the absence of an injunction; (3) that the balance of

hardships tips in the plaintiff's favor; and (4) that the

injunction is in the public interest.  Capstone Logistics

Holdings, Inc. v. Navarette, 736 F.App'x 25, 26 (2d Cir. 2018).

That burden is even higher when a party seeks "a mandatory

preliminary injunction that alters the status quo by commanding

some positive act, as opposed to a prohibitory injunction
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seeking only to maintain the status quo."  Cachillo v. Insmed,

Inc., 638 F.3d 401, 406 (2d Cir. 2011) (cleaned up).  To meet

that higher burden, a party seeking a mandatory injunction must

show a "clear or substantial likelihood of success on the

merits."  Donninger v. Neihoff, 527 F.3d 41, 47 (2d Cir. 20008)

(cleaned up).

Plaintiffs are clearly seeking to change the status

quo.  The vaccine mandate went into effect on October 1, and

their challenge was filed on the morning of October 4.  But

because I find that plaintiffs have not met the lower standard

of a likelihood of success on the merits, I need not grapple

with the question of whether plaintiffs are seeking a

prohibitive or mandatory injunction.

Because plaintiffs assert a violation of their

constitutional rights as the irreparable harm, the first two

prongs of the preliminary injunction standard merge into one.

In order to show irreparable injury, plaintiff must show a

likelihood of success on the merits.  Turley v. Giuliani, 86

F.Supp.2d 291, 295 (S.D.N.Y. 2000).  

Before I turn to the likelihood of success on the

merits, I note that preliminary injunctions are generally

issued when there is an urgent need for speedy action to

protect a plaintiff's rights.  As the Second Circuit has noted,

"a delay in seeking enforcement of those rights...tends to

indicate at least a reduced need for such drastic, speedy
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action."  Citibank, N.A. v. Citytrust, 756 F.2d 273, 276 (2d

Cir. 1985).

I am absolutely baffled by plaintiffs' delay in

seeking a preliminary injunction.  The vaccine mandate was

announced on August 23 and published on August 24.  Plaintiffs

filed this action almost a month later, on September 21.

Although the complaint asserted that plaintiffs were seeking a

preliminary injunction, see Compl. ¶ 6, there is no indication

that they served the complaint promptly and, even if they did,

they waited to seek an order to show cause why a TRO and

preliminary injunction should not be granted until October 4,

three days after the effective date of the order they were

challenging.  Although I am not denying the request for

emergency relief because of plaintiffs' delay, the apparent

gamesmanship by plaintiffs' counsel in waiting to file this

case and then in seeking a preliminary injunction does nothing

to help her cause.

I now turn to the likelihood of success on the merits

of plaintiffs' constitutional challenge, starting with the

alleged violations of the free exercise clause of the First

Amendment.

The Court's assessment of the free exercise claims

turns on whether the challenged restriction is "neutral" and of

"general applicability."  "[W]hen the government seeks to

enforce a law that is neutral and generally applicable, it need
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only demonstrate a rational basis for its enforcement, even if

enforcement of the law incidentally burdens religious

practices."  Commack Self-Serv. Kosher Meats, Inc. v. Hooker,

680 F.3d 194, 212 (2d Cir. 2012).  If the restriction is not

neutral and generally applicable, then it is subject to "strict

scrutiny," which means that the restriction must be "narrowly

tailored" to serve a "compelling" state interest.  See Roman

Cath. Diocese of Brooklyn v. Cuomo, 141 S.Ct. 63, 67 (2020).  

The first step in determining whether a law is neutral

is to look at the text of the law, because "if it refers to a

religious practice without a secular meaning discernible from

the language or context," it lacks facial neutrality.  Church

of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.

520, 533 (1993).  In Roman Cath. Diocese of Brooklyn v. Cuomo,

for example, the Supreme Court found that New York State

regulations that expressly established more restrictive Covid

rules for houses of worship than for similar secular activities

could not be viewed as neutral.  141 S.Ct. at 66.  Similarly,

in Church of Lukumi, the Supreme Court found that a city

ordinance was not facially neutral in part because it expressly

recited that the ordinance was passed to address the fact that

"certain religions may propose to engage in practices which are

inconsistent with public morals, peace or safety."  508 U.S. at

535.  There is no analogous language in the vaccine mandate; it

does not mention religion or religious practices at all.
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Although the explicit text of the order begins the

evaluation, it is not the end of the inquiry.  In addition to

overt discrimination against religious practices, the free

exercise clause also "forbids subtle departures from

neutrality," and "covert suppression of particular religious

beliefs."  Church of Lukumi, 508 U.S. 534 (internal citations

omitted).  To ascertain whether such "subtle departures" exist,

courts consider "the historical background of the decision

under challenge, the specific series of events leading to the

enactment or official policy in question, and the legislative

or administrative history, including contemporaneous statements

made by members of the decision-making body."  Id. at 540.

For example, in assessing New York State's Covid

restrictions on houses of worship, the Supreme Court and the

Second Circuit found it significant that a day before issuing

the order, then-Governor Cuomo said that if the "ultra-Orthodox

community" would not agree to enforce the rules, "then we'll

close the institutions down."  Agudath Israel of Am. v. Cuomo,

983 F.3d 620, 627 (2d Cir. 2020); see also Roman Cath. Diocese

of Brooklyn, 141 S.Ct. at 66 (citing Agudath Israel of Am. v.

Cuomo, 980 F.3d 222, 229 (2d Cir. 2020) (Park, J., dissenting).

And although Masterpiece Cakeshop was an as-applied challenge

that is not directly on point, in that case the Supreme Court

found significant the "official expressions of hostility to

religion," including a comment by a commissioner that freedom
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of religion had been used to justify slavery and the Holocaust.

138 S.Ct. 1719, 1729, 1732 (2018).

In this case, plaintiffs argue that comments by the

mayor indicate that there is religious animus surrounding the

vaccine mandate.  Their rhetoric notwithstanding, plaintiffs

have not provided a single statement made by the mayor or the

governor or Dr. Chokshi preceding or contemporaneous to the

vaccine mandate that suggests even a whiff of antireligion

animus.  The vaccine mandate was first announced on August 23

and it was published the next day.  The only statement cited by

the mayor cited by plaintiffs that precedes those dates was

made on August 3.  In that statement, the mayor is reported to

have said: "if you're unvaccinated, unfortunately, you will not

be able to participate in many things.  That's the point we're

trying to get across.  It's time for people to see vaccination

as literally necessary to living a good and full and healthy

life."

But far from targeting religious practices, the

mayor's messaging was clearly aimed at 100 percent of the

unvaccinated populace, whether their reason for being

unvaccinated was inertia, political objection, disinformation,

fear of needles, hostility to Big Pharma, or religion.  In

short, his statement did not in any way signal that the goal of

the law was to infringe on or to restrict the free exercise of

religion.
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The other two statements attributed to the mayor were

allegedly made on September 23 and 24, a month after the

vaccine mandate had been announced.  See Mem. of Law at 16

(citing the two media articles).  Plaintiffs' reliance on those

statements is baseless.  Putting aside the fact that the

articles are hearsay, they neither quote the mayor in full nor

provide the context in which the complained-of statements were

made.  Statements in which the mayor purportedly suggested that

religious exemptions would be available only to Christian

Scientists and Jehovah's Witnesses say nothing about the

purpose of a vaccine mandate and, if anything, to the

plaintiffs' as-applied challenges.  Evidence that the mayor's

statements may be being taken out of context can be found in

the fact, whomever he thought would be eligible for religious

exemption, religious exemptions have in fact been granted to

DOE employees who self-identify as adhering to at least 20

different religions.  Second Bernstein Decl., Dkt. 52 ¶ 7.  In

any event, the mayor's statements are of no moment to the

inquiry before me, which is whether the vaccine mandate itself,

not the arbitration awards, is neutral and generally applicable

to everyone, regardless of why he or she is not vaccinated.

Plaintiffs also contend that the vaccine mandate was a

"coordinated effort between the state and the city."  Mem. of

Law at 18.  Here, too, the only statements preceding or

contemporaneous with the vaccine mandate were purportedly made
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on August 24.  Those statements concerned the mayor's attempt

to forge a productive relationship with the new governor, see

Mem. of Law at 2, and have nothing to do with religion or

vaccines.  Moreover, the statements attributed to Governor

Hochul and allegedly made on September 15 and September 26

concern the state vaccine mandate for healthcare workers, see

Mem. of Law at 2-3, which has no bearing on whether the city's

mandate for DOE employees is a covert attempt to interfere with

the free exercise of religion by DOE employees.  In short, none

of the statements highlighted by plaintiffs is indicative of

subtle or covert departures from neutrality.

Additionally, when determining whether restrictions

are neutral and generally applicable, the Supreme Court

requires courts to assess whether the text of the restriction

was crafted to proscribe religious conduct while permitting

similar secular activities.  For example, in Church of Lukumi,

the Supreme Court found that the city ordinance at issue was

drafted in a way to prohibit the killing of animals as part of

a Santeria religious sacrifice but to permit the killing of

animals that is no more necessary or humane than a sacrifice

would be (like hunting, extermination of mice and rats, and

killing stray animals).

Here, the text of the vaccine mandate was not crafted

to target religious conduct for less favorable treatment than

the secular conduct.  DOE employees with political, moral, or
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philosophical objections to vaccines are all required to be

vaccinated.  In short, plaintiffs are not likely to prevail on

their argument that the vaccine mandate is not neutral and

generally applicable.

Because the city is likely to prevail on its argument

that the vaccine mandate is neutral and generally applicable,

for it to be unconstitutional, it must lack a rational basis.

Plaintiffs argue that the vaccine mandate is, in fact,

irrational.  See, e.g., Compl. ¶ 312.  In support, plaintiffs

rely principally on a declaration from Dr. Jayanta

Bhattacharya, a medical doctor on the faculty of Stanford

Medical School, whose review of medical literature plaintiffs

claim supports their conclusion that the COVID-19 vaccines "are

for personal protection, and will not meaningfully mitigate the

spread of COVID-19 through the population."  Mem. of Law at 10;

Bhattacharya Decl., Dkt. 18.

Data cited by the CDC, on the other hand, indicate

that "fully vaccinated persons are less likely than

unvaccinated persons to acquire [COVID-19]" in the first place.

See Science Brief: COVID-19 vaccines and vaccination, Centers

for Disease Control & Prevention (last updated Sept. 15, 2021)

(collecting studies).  I do not need to conclude whose review

of the data is more accurate.  Given the data that exists, it

was not irrational for the city to conclude that vaccinations

reduced the probability of infection.  As Judge Cogan stated in
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a different challenge to the DOE vaccine mandate, "even if

plaintiffs disagree with it, the order at issue represents a

rational policy decision surrounding how best to protect

children during a global pandemic."  Maniscalco v. New York

City Dep't of Educ., 2021 WL 4344267, at *3 (E.D.N.Y. Sept. 23,

2021).  

Although that is enough on its own to find that

plaintiffs are unlikely to prevail on their argument that the

vaccine mandate is irrational, I do want to take the

opportunity to highlight some of the indefensible assertions in

plaintiffs' discussion of the Covid vaccines.  As an initial

matter, it is unclear whether Dr. Bhattacharyta's opinion would

survive a Daubert challenge.  Putting aside the fact that his

expertise is not epidemiology -- he has a Ph.D. in economics

and specializes in health policy -- 15 of the studies he relies

on come from MedRxiv or BioRxiv, websites that post preliminary

reports of work that have not been peer reviewed.  MedRxiv

explicitly cautions readers not to rely on the studies on the

site "to guide clinical practice or health-related behavior and

should not be reported in news media as established

information."  While the websites do not expressly caution

against citing studies on its site in court papers,

Dr. Bhattacharyta should have known better or at the very

minimum should have provided a disclaimer of some kind to

designate for the Court which of the studies he was relying on
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are not peer reviewed.  Because a substantial portion of the

authority on which he relies has not been peer reviewed, the

Court is entirely unable to assess what weight, if any, should

be given to his opinion.

Plaintiffs also emphasize that "vaccination cannot

stop transmission" of the virus.  See, e.g., Compl. ¶ 117.  But

you do not have to be an epidemiologist or a statistician to

see that plaintiffs are conflating conclusions about

transmissions by vaccinated persons with rates of infection

among vaccinated persons.  There is no dispute that there have

been breakthrough infections and that the Covid vaccines do not

fully prevent transmission.  But so what?  The fact that a

vaccinated person can become infected does not mean that

vaccinated persons and unvaccinated persons have the same

likelihood of becoming infected.  Put another way, concluding

that infected vaccinated persons transmit the virus at similar

rates to unvaccinated persons says nothing about how likely it

is for someone who is vaccinated to be infected in the first

place.  The CDC director brought home that point in the very

CNN interview on which plaintiffs rely when she noted that

surges of Covid infections were occurring "areas that have

pockets of people who are unvaccinated."  If both the

susceptiblity to infection and the rate of transmission were

the same for vaccinated and unvaccinated persons, we would have

expected to see uniform case numbers of COVID-19 across the
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country after the vaccine became available.  But we do not see

that; there is no disputing that places with higher vaccination

rates are seeing lower rates of Covid infections than areas

with lower vaccination rates.

Additionally, plaintiffs argue strenuously that people

who have recovered from COVID-19, even if they are not

vaccinated, have robust natural immunity that prevents

transmission of the disease.  See, e.g., Compl. ¶ 114; Mem. of

Law at 11; Bhattacharya Decl. ¶¶ 14, 18; Makary Decl., Dkt. 19

¶ 12.  But even assuming that were true -- an assessment the

Court cannot make given plaintiffs' expert's heavy reliance on

articles that have not been peer reviewed -- it says nothing

about whether the city acted rationally in relying on the CDC

advice that even people who have had Covid should be

vaccinated.  In addition to it being rational to follow the

advice of the CDC, the Court can think of other rational

reasons not to exclude from operation of the mandate to

employees who have had, or believe they have had, COVID-19.

Just to name one, the city may wish to avoid a policy that may

encourage employees to purposely infect themselves with the

virus, especially because -- as plaintiffs recognize --

unvaccinated persons are more likely to suffer a severe course

of infection, including hospitalization and death, than those

who have been vaccinated.

In short, I cannot conclude that plaintiffs are likely
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to prevail on their claim that the vaccine mandate is

unconstitutional because it is irrational.

Plaintiffs have not shown that they are likely to

succeed on the merits of any of their other facial challenges

to the mandate.  Plaintiffs contend that the vaccine mandate

violates the establishment clause of the First Amendment, which

prohibits excessive government entanglement with religion.

Mem. of Law at 19-20.  But that argument is unlikely to succeed

on the merits for the same reason as plaintiffs' free exercise

claims; most of plaintiffs' challenges regard the application

of the vaccine mandate through the arbitration awards, an issue

I cannot at this point for the reasons I've already discussed.

And facially, the vaccine mandate requires no entanglement with

religion whatsoever.  In short, plaintiffs' establishment

clause claims are unlikely to succeed on the merits.

Plaintiffs also argue that the vaccine mandate

violates their substantive due process rights under the

Fourteenth Amendment.  See, e.g., Compl. ¶¶ 318-319; Mem. of

Law at 8, 22.  "To allege a violation of substantive due

process, plaintiff must claim (1) a valid...fundamental right;

and (2) that the defendant infringed on that right by conduct

that shocks the conscience or suggests a gross abuse of

governmental authority."  Dukes v. New York City Employees'

Ret. Sys., 361 F.Supp.3d 358 375, (S.D.N.Y. 2019).  I do not

need to opine on whether the rights identified by plaintiffs,
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including the right to refuse administration of medical

products and the right to bodily integrity, see Compl. ¶¶

318-321, constitute fundamental rights under pertinent case

law.  Instead, I find that plaintiffs' substantive due process

arguments are unlikely to succeed on the merits because the

vaccine mandate does not shock the Court's conscience.  Vaccine

mandates are not new, see, e.g., Jacobson v. Commonwealth of

Massachusetts, 197 U.S. 11 (1905), and it is far from shocking

for the city to conclude that requiring vaccination of its DOE

employees is a rational way to get and keep the schools open

and to protect school children, many of whom are not yet

eligible to the vaccinated.

Plaintiffs also argue that the vaccine mandate

unlawfully discriminates against unvaccinated persons in

violation of the Fourteenth Amendment's equal protection

clause.  Compl. ¶ 329.  Because the unvaccinated are not a

"protected class," to prevail on their equal protection claim,

plaintiffs must demonstrate that there is no rational basis for

the difference in treatment between the vaccinated and the

unvaccinated.  See Kadrmas v. Dickinson Pub. Sch., 487 U.S.

450, 457-58 (1988).  Plaintiffs have not demonstrated that they

are likely to prevail on their argument that there is no

rational basis for the vaccine mandate.  It follows that they

are also not likely to prevail on their argument that there is

no rational basis to distinguish, for purposes of employment in
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New York City public schools, between those who have been

vaccinated and those who have not.

In short, plaintiffs have not shown that they are

likely to succeed on the merits of any of their facial

constitutional challenges to the vaccine mandate.

Although plaintiffs' failure to show a likelihood of

success on the merits is enough of a reason for me to deny

their application for a preliminary injunction, I will also

consider the last two elements of the preliminary injunction

standard: the balance of the equities and the public interest.

Because the government is the opposing party, those two factors

merge and are considered together.  Coronel v. Decker, 449

F.Supp.3d 274, 287 (S.D.N.Y. 2020).  In assessing the two

factors, a court must "balance the competing claims of injury

and must consider the effect on each party of the granting or

withholding of the requested relief, as well as the public

consequences in employing the extraordinary remedy of

injunction."  Yang v. Kosinski, 960 F.3d 119, 135-36 (2d Cir.

2020) (cleaned up).

Defendants contend that the vaccine mandate furthers

the "public interest in limiting the spread of COVID-19 in

schools for the safety of children, other school employees, and

the community at large"  And that it ensures "that in-person

schooling may continue, uninterrupted, for as many children as

possible."  Resp. at 18.  Plaintiffs, on the other hand,
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emphasize that losing 15,000 teachers and staff will "endanger

and harm the one million children who attend public schools in

New York City."  Mem. of Law at 25.  Although defendants report

that the 15,000 number is likely closer to 7,000, see second

Bernstein Decl. ¶ 5, I have no doubt that students will suffer

from losing their regular teachers and support staff.

Reasonable minds can disagree on the right way to

achieve public goals.  In this case, plaintiffs argue that the

city's way is draconian and unfair; the city's response is that

it is neither and that it strikes an appropriate balance

between the needs of its schools and their employees and public

health risks.  Different public officials may weigh all of

those interests differently, but given the complex and

life-threatening challenges associated with the COVID-19

pandemic, striking that balance is left to our elected

officials -- not the courts.  In short, the balance of the

equities and the public interest tip decidedly in defendants'

favor.

In sum, based on the record before me, because there

is a question whether plaintiffs have standing to challenge the

UFT awards and because plaintiffs have not shown that they are

likely to succeed on the merits of their facial challenges,

plaintiffs' application for a preliminary injunction is denied.

Plaintiffs' request to hold the record open for additional

evidence of animus is denied, because plaintiff had more than
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enough time to pull the evidence together before this hearing.

I will consider any such evidence on the merits outside of the

preliminary injunction context.

The Court had previously set a conference in this case

for November 12.  Before I get to the briefing schedule on the

standing issue, is the city's plan to answer the complaint or

move to dismiss it?

MS. MINICUCCI:  Move to dismiss, your Honor.

THE COURT:  OK.

To the plaintiffs, if the city moves to dismiss your

complaint, as of right, you can amend your complaint.  If you

think you can solve the problems that they identify in your

complaint, I encourage you to amend the complaint.  I'll then

dismiss their motion at moot, and we'll start all over again.

If you can't fix the complaint to deal with the problems they

raise, then respond to it.  But please do not do both.  OK?

MS. GIBSON:  Yes, your Honor.

THE COURT:  Now, the issue of standing, I'm going to

give the plaintiffs the opportunity to go first.

How long would you like?

MS. GIBSON:  Five minutes, your Honor.

THE COURT:  You're going to brief it in five minutes?

MS. GIBSON:  Oh.  Oh, OK.  Yes, I thought you wanted

me to argue.

THE COURT:  Holy cow.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 21-2678, Document 16, 10/26/2021, 3200337, Page203 of 205



74

 SOUTHERN DISTRICT REPORTERS, P.C.

 (212) 805-0300

LacWkanD                

MS. GIBSON:  A week.

THE COURT:  I'm going to give you two.  I want you to

do a good job on this.  This is a significant issue to your

clients.  If they have standing to challenge the arbitration

awards, then I'm going to be asking you to brief, in a rational

way, whether they have, in fact, been discriminated against;

that is, as they actually were injured on an as-applied basis,

but the critical first point is whether they can challenge the

awards.

I'm going to give you two weeks, and I urge you to do

a good job, a much better job than you've done on your papers

that were before me.  This is a critical issue.

How long does the city want in response?

MS. MINICUCCI:  Two weeks, please, your Honor.

THE COURT:  All right.  Two weeks.  According to my

little calendar, today's the 12th, so the plaintiffs' brief

will be due the 26th.  The city's response is due the 9th, and

I'll give you a reply, which will be due November 16.

After reviewing those papers, we'll determine what the

next steps are.

Anything further from the plaintiffs?

MS. GIBSON:  No.  Thank you, your Honor.

THE COURT:  Anything further from the defendants?

MS. MINICUCCI:  Your Honor, defendants would just ask

to have more time to respond to the complaint since we've been
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served.

THE COURT:  When did you all get served?

MS. MINICUCCI:  Last week.  I believe it was towards

the end of the week, but not all the defendants, I believe,

have been served.

THE COURT:  OK.  Why don't we do this.  I'm going to

stay your time to respond to the complaint.  Let's figure out

what the plaintiffs exactly have standing to challenge.  Then

I'll set a date for you to answer, and we'll go forward with

the briefing at that point.

MS. MINICUCCI:  Thank you, your Honor.

THE COURT:  You're welcome.

Anything else from defendants?

MS. MINICUCCI:  No.

THE COURT:  All right.

MS. MINICUCCI:  Thank you, your Honor.

THE COURT:  Thanks, everybody.

(Adjourned)
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